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CASE STUDY: 4 SCENARIOS
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BACKGROUND 1

The Cyprus Co is managed by a supervisory board comprising representatives from
each shareholder scenario. The Cyprus Co has been advised to ensure that all
supervisory board meetings take place in Cyprus and not elsewhere.

The Cyprus Co principal activities are those of a holding company, provider of
finance to its subsidiaries, and IP management.

As a result, the subsidiaries are typically making passive income payments to the
Cyprus company, for example, Dividends, Interest and Royalties.
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BACKGROUND 2

It is likely that the operations of its subsidiaries (including the treasury and the IP
management) will be discussed at board meetings of the Cyprus Co as these
matters are an important part of its evaluation of the investments it holds.

The tax authorities of each scenario (i.e. Russia, Poland, Romania and Greece
collectively “foreign tax authorities”) alleges that the Cyprus company is controlled by
the shareholder individual(s), who reside in Poland, Greece, Russia and Romania
accordingly and that the directors of the Cyprus Co acted on their instructions.
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BACKGROUND 3

Cyprus Co directors claim that the shareholders are merely an adviser (i.e. the board
of directors should not abrogate its decision-making power in favour of an outsider
(i.e. the shareholder) and therefore operates as a puppet or cypher), whilst the
foreign tax authorities considers that the directors at all material times were
controlled by the shareholders.

During 2020 the shareholder(s) spent much of their time in Cyprus (e.g. more that
183 days) due to unprecedented measures imposed or recommended by
governments, including travel restrictions and curtailment of business operations.

This situation is expected to continue in 2021.
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CORPORATE RESIDENCE

Incorporation

No

test

Essentially Yes
managed test
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PRACTICAL ISSUE

=~ Majority of the Board
of Directors are
Cypriot Tax residents;

100%

— Under the M&C test, BVI Co is
probably Cyprus tax resident; and as a

DIVIDEND

result

— The BVI Co is taxed in Cyprus on its
world-wide income wherever arising.

Op Co
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CYPRUS DOMESTIC LAW FOR CORPORATE
RESIDENCE

No detailed guidelines have been issued by the Cypriot Tax Authorities

No jurisprudence from Cyprus courts of what constitutes
management and control
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TAX TREATIES: TIE BREAKER RULE -
PLACE OF EFFECTIVE MANAGEMENT
CRITERIA (POEM)

meetings of the ‘
person’s board of

directors or equivalent
body are usually held;

where the chief executive
officer and other senior
executives usually carry

on their activities;

OECD Commentary 2014 on Art. 4(3

where the person’s
headquarters are

located:;
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which country’s
laws govern the

legal status of the
person; and

where the

senior day-to-day
management

of the person is carried
on;

para. 24]

where its
accounting records

are kept.
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PRACTICAL EXAMPLE: DUAL RESIDENCE
CYPRUS COMPANY

ngI!-I_evel Resul_ent Senior day-
Decisions (Domestic law) to-day
| management

OECD Model A4 (3) H

5 Resident

Cyprus would The other contracting
normally be the | state would normally be
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GREECE — CORPORATE RESIDENCE
=N

A legal entity is considered as Greek tax resident if
a) it has been incorporated or established
according to the Greek legislation, b) it has its
registered seat in Greece, c) the place of effective
management (POEM) for any period during the
tax year is located in Greece = OECD rules.

Greek PoEM factors OECD PoEM factors

place of exercising the day-to-day
management,

place of taking strategic decisions,

place where the annual general meeting of

The determination by the tax authorities that the shareholders or partners is held,
effective management of a legal entity is exercised place where the books & records are kept,

in Greece is made on the basis of the actual place where the BoD meeting or other
facts and circumstances. executive management board takes place,

residence of the BoD members or other
Specific POEM exemptions apply for certain executive management board,
entities-activities (e.g. AlF activities, coordination
centers, shipping, etc.)
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GREECE - RELEVANT COVID GUIDANCE

In theory

Guidance on Greek ITC provisions Guidance on Tax Treaties

# The presence of a director in Greece due to the COVID-19
pandemic restrictions will not be taken into account provided
that the facts will prove their temporary change of location.

# In the majority of tax treaties that Greece has
concluded, the only criterion for determining the
residence of a legal entity is the POEM.

@ Each situation should be examined based on how they were
formed before the outbreak of the pandemic, how they evolve
during it and in each case, how they will be formed after it.

# Since the temporary change of physical presence of
the directors and other senior management of a
company due to the COVID-19 pandemic is an
exceptional event, it cannot be considered in isolation
and determine the "usual” place of effective
management.

i Legal entities should be able to prove their tax residence,
keeping record of events and circumstances concerning their
bona fide presence in a different state, solely for reasons of

Bcelmaletie: # The situation created by such a temporary change

alone is not sufficient when examining the facts to

i Aretroactive challenge is not excluded, if the audit findings i ; i
determine the tax residence of the legal entity.

show that the change of POEM is due to other reason.
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GREECE - CORPORATE RESIDENCE

In practice

Explicit POEM factors have been introduced recently (in 2014)

Practice is rather limited; Tax audit focus has usually been on PEs and TP;
there have been cases of exchange of information requests to foreign tax
authorities but more on the anti-avoidance rules / beneficial ownership
challenge direction

“the interposed holding
Rules and tax authorities’ guidance on similar cases, requiring substance: companies had exactly

the amount of
substance required for

Question: How much substance would a holding entity require? a holding company...” -

personnel, equipment, premises

Challenge of the corporate residence = worldwide income taxable in Greece WX el
(what about EU dividends and capital gains?) Danish cases

...
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POLAND

Limited vs. unlimited tax liability (tax residency) in Poland

Unlimited tax liability (tax residency): Taxpayers, if they have their registered office or
management board in Poland, are subject to a tax in Poland on their total income,
regardless of the place where it is earned.

Limited tax liability: Taxpayers, if they do not have their seat or management board in
Poland, are subject to tax in Poland only on the income earned in Poland — e.g.:

passive income such dividends, interest, royalties but also intangible service fees
income from real estate (incl. sale of shares / rights in a real estate company)

Authorities focus much more on Withholding Tax purposes (see next slide) than on tax
residency (dual tax residency)
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POLAND

Withholding Tax Regime in Poland

dividend / interest / royalty / intangible service fee payments made by a Polish entity
to a foreign taxpayer are subject to 19% / 20% tax to be withheld at source by the
Polish tax remitter

New (2018) rules introduce additional, strict requirements before DTT/Directive rate
can be applied by the remitter (Polish company making the payment)

EU Directive / DTT-based WHT preferences applicable to the payments’ beneficial
owner having sufficient substance in its country of tax residence* - due care
requirement

* deferred regulations elimination WHT preference above EUR 450k (,pay-and-refund”)
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POLAND

Entities registered abroad but managed from Poland

which a Polish taxpayer holds shares —business profits taxed outside of

business activity performed in Poland through a foreign company in ™ &
Poland vs. permanent establishment vs. dual residency “

warning of the Polish Ministry of Finance against abuse: application of 100%
GAAR or redetermination of the actual tax residency of ForeignCo
causing unlimited taxation of ForeignCo in Poland

| ForeignCo

place of management should not be interpreted in a formal sense but
in terms of the actual performance of management activities
(substance)
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ROMANIA - POEM

Tax resident concept includes any foreign legal entity having the place of effective
management (POEM) in Romania => full tax liability in Romania on worldwide
income

POEM = the place where, if not demonstrated otherwise, a foreign legal entity carries
out operations corresponding to certain economic purposes, real and based on
substance and where at least one of the following conditions is met:

a) The economical-strategic decisions necessary for managing the activity of
the foreign legal entity as a whole are made in Romania by the executive
directors/ members of the board of directors; or

b) Atleast 50% of the executive directors/ members of the board of directors are
residents of Romania
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ROMANIA - POEM

Establishing the POEM in Romania:

Voluntary (by taxpayer) - a foreign legal entity can notify the Romanian tax
administration of its tax residence status in Romania (a questionnaire should be
filed) — tax residence is not awarded in case of artificial arrangements

Ex-officio (by tax administration) — the tax administration can establish and
register a place of effective management in Romania for a foreign legal entity if the

latter did not fulfil its liability. This can be done ex-officio, or at the request of other
relevant tax authority
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ROMANIA — DUAL RESIDENCE

If a foreign legal entity is considered a resident both of ~ 90 tax treaties
Romania and of a state with which Romania entered a
double tax treaty, the tax residence is established
according to the treaty provisions

Tie breaker: generally the POEM (incl. newer treaties:
Spain, UAE), but there are exceptions where this is
sorted out based on mutual agreement between the
authorities of the two states

(! I I'in lack of an agreement -> no treaty benefits ! ! 1)
= MAP (BG, IT, NO) = POEM

...
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ROMANIA - PRACTICAL APPROACHES

Practice is rather limited
Potential approaches:

a. Reconsider POEM from another country to Romania — taxation
of the entity

b. Disregard the entity from the structure (look through it) —
taxation of (immediate) parent (with sufficient substance, in
case of an entity) — beneficial ownership?

c. Qualify the cross-border transactions/structure as artificial -
deny DTT / EU Directives benefits

Likelihood of the approach may consider a cost-benefit analysis

...
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RUSSIA - POEM: LEGISLATION

Any foreign entity may be recognised as the Russian tax resident under voluntarily
recognition of its Russian tax residency or as the result of adjustment of its residency
status by the tax authorities;

Key criteria for foreign legal entity having its place of effective management (POEM) in
Russia is defined in the national legislation. However, if they are met the DTT may
change the effect for instance as the result of MAP;

Characteristics of POEM are defined in the Tax Code:
a) The executive office is regularly performs its activity on the Russian territory; or

b) The main executive officials of the foreign organisation mainly perform their
management functions on the Russian territory.
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RUSSIA - POEM: LEGISLATION

Tax legislation defines the list of activities which do not create POEM:
Preparation and issuing decisions by the shareholders meeting;
Preparation for the meeting of the board of directors;

Management and control activities performed by the Russian affiliated company or
Russian affiliated individual,

Control and management of extracting operations performed by the foreign company
outside of Russia.

...
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RUSSIA - POEM: LEGISLATION

The following criteria are defined as the key elements to recognise POEM outside
of Russia:

Foreign company uses its own personal who work in the territory of the foreign state
(which is the state of its official location);

Foreign company uses assets in the foreign state (which is the state of its official
location);

Russia has the DTT with the foreign state of the foreign company’s official location;
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RUSSIA - POEM: LEGISLATION

If a foreign company is recognised as the tax resident in Russia and in the
foreign state the following additional criteria are applied to define the state of the
tax residency:

2 The state where accounting and management operations are performed or;
i The state where the office administration is performed,;

i The state where the operational management of personal is taking place.
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RUSSIA - POEM: TAX ADMINISTRATION

Existing practice of tax administration:

2t Review of DTT application, assessment of the BO’s status of recipient:
POEM is one of the criteria,;

#: Requalification of the foreign companies residency into Russian, basing on
POEM rules;

#: Qualification of foreign companies’ activities in Russia as the PE and
allocation of the income to the PE.
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CASE STUDY SUMMARY: 4 SCENARIOS

Scenario 1:
U Greek shareholders
U Greek OpCo

N
=

Scenario 2:
U Russian shareholders
U Russian OpCo

G

100%

Scenario 3:
U Romanian shareholders
L Romanian OpCo

100%

HoldCo
# BoD appointed by shareholders
BoD meetings mainly held in Cyprus
Holding activities and/or finance, IP
management
BoD discusses operations of
subsidiary
Recipient of passive income
COVID situation impacted the
location of relevant functions

il

Scenario 4:
U Polish shareholders
L Polish OpCo
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Foreign tax authorities

challenge tax

residence:

= HoldCo is controlled
by the shareholders

= HoldCo BoD acts on
their instructions

_
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