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1. Introduction
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1. Introduction

• Very broad understanding of the term arrangement

• The regime is limited to cross-border arrangements

• Many of the hallmarks are subject to the main benefit test (MBT) as

a threshold condition

• The reporting responsibilities generally rest with the tax intermediary

• Very broad understanding of tax intermediaries

4
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1. Introduction

• Tax intermediaries have to report within 30 days beginning:

• arrangement is made available for implementation, or

• arrangement is ready for implementation, or

• when the first step in the implementation has been made,

whatever occurs first.

5

2018 2019 2020
time

Reportable cross-border arrangements 

as from 25 June 2018 come within the 

scope of the mandatory disclosure regime

First reporting by 

31 August 2020

First exchange of information 

by 31 October 2020

1 July 2020

Mandatory disclosure 

regime enters into force

2. The 
implementation 
of DAC 6 across 
Europe
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2. The implementation of DAC 6 across 
Europe

• Variations in the scope of the mandatory disclosure regime

• Varying interpretations of vague definitions and concepts

• Differences in the quantum of penalties

7

3. Determining 
reportable cross-
border 
arrangements

8
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3. Determining reportable cross-border 
arrangements

10

Taxpayer

Tax Adviser Lawyer

Luxembourg

Lawyer Accountant

Investment jurisdiction(s)

AIF Manager

Analysis

coordination

coordination

Aligning the position of intermediaries in Luxembourg and abroad …

3. Determining reportable cross-border 
arrangements
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4. The Main 
Benefit Test 
(MBT)

11

4. The Main Benefit Test (MBT)

Opening comments

• Many of the hallmarks are subject to an additional threshold test,
the MBT

• The MBT is fulfilled if “it can be established that the main benefit or

one of the main benefits which, having regard to all relevant facts and

circumstances, a person may reasonably expect to derive from an

arrangement is the obtaining of a tax advantage.”

• The test compares the value of the expected tax advantage with
any other benefits likely to be obtained from the transaction

12
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4. The Main Benefit Test (MBT)

A systematic interpretation

• Every arrangement is subject to a certain tax treatment … as there

exist always different options, it will always be possible to find a less

favorable option, in particular in a cross-border context

• Has tax been considered before implementing investments or

business activities? – Yes, of course …

• The MBT specifically mentions that this test would not be met only
because hallmark C.1. is met

• Hallmark B.2. (“Income conversion hallmark”) is only met if the

converted income is taxed at a lower level or even “exempt from
tax”

• The MBT and anti-abuse legislation (main benefit, main purpose,

principal purpose …)

13

4. The Main Benefit Test (MBT)

Questions to be asked in practice

• Is it reasonable to consider that the investment would have been
made in the absence of the tax benefit?

• Are the commercial and other benefits more significant than the

aggregate amount of tax advantages?

• Are there genuine economic reasons for an investment other than

benefiting from a tax advantage?

• Does the arrangement merely rely on the application of tax law
(i.e. there exist explicit rules) as opposed to taking advantage of

loopholes in the applicable tax systems?

• Is the arrangement known to the tax authorities concerned by the

arrangement?

14
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5. Case study: 
The pan-
European real 
estate fund

15

5. Case study: The pan-European real 
estate fund

Analysis of hallmarks

Generic hallmarks linked to the MBT

The "Confidentiality" hallmark

The "Premium fee" hallmark

The "Standardized tax product" hallmark

Specific hallmarks linked to the MBT

The "Loss company" hallmark

The "Converting income scheme" hallmark

The "Circular transaction" hallmark

16

Lux 

Fund

LuxMasterCo

Lux or local 

PropCo

Investors

IBL

IBL

CBs

15

16



5/7/2020

9

5. Case study: The pan-European real 
estate fund

Analysis of hallmarks

Specific hallmarks related to cross-border
arrangements

The "No or low taxation" hallmark
(deductible cross-border payments)

Taxation at zero or almost zero

Full exemption from tax

Preferential tax regime

17

Lux 

Fund

LuxMasterCo

Lux or local 
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Investors

IBL

IBL

CBs

5. Case study: The pan-European real 
estate fund

Analysis of the MBT

• Is it reasonable to consider that the
investment would have been made in the
absence of the tax benefit?

• Are the commercial and other benefits more
significant than the aggregate amount of tax
advantages?

• Are there genuine economic reasons for an
investment other than benefiting from a tax
advantage?

• Does the arrangement merely rely on the
application of tax law (i.e. there exist explicit
rules) as opposed to taking advantage of
loopholes in the applicable tax systems?

• Is the arrangement known to the tax
authorities concerned by the arrangement?
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5. Case study: The pan-European real 
estate fund

Analysis of hallmarks

Specific hallmarks related to cross-border
arrangements

The "No or low taxation" hallmark
(deductible cross-border payments)

Taxation at zero or almost zero

Full exemption from tax

Preferential tax regime

19

Fund

(abroad)

LuxMasterCo

Investors

PECs

IBL

CPECs

Lux or local 

PropCo

6. Considerations 
in selected 
investment 
jurisdictions

20
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The Dutch perspective

• Still a lot of unclarity

• Tax authorities: DAC6 Team

• Dutch government is currently working on
guidelines for interpretation hallmarks

• Guidance expected in May 2020

• Informal discussions with NL DAC6 Team:
article 8c CIT (dealing with group financing
companies) is about a minimum threshold to
be considered ‘beneficial owner’, rather than
providing a safe harbour.

21

6. Considerations in selected 
investment jurisdictions

Lux 

Fund

LuxMasterCo

Dutch

PropCo

Investors

IBL

IBL

CBs

Dutch real 

properties

The German perspective

• Draft interpretation guidance published 2
March 2020

• Examples for each hallmark, but still very
vague

• Guidelines for procedures including data
format, formalities

• White List (although very short)

22

6. Considerations in selected 
investment jurisdictions
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Lux PropCo
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German real 
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The French perspective

• Deadline for reporting likely to be postponed

• Guidelines in making, including consultation

• Shareholder loan may fall within scope of
standardized transaction

• Unclarity on DD / NI hallmark: seems limited to
no/low-tax jurisdictions, excluding exempt
pension funds.

23

6. Considerations in selected 
investment jurisdictions
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Fund

LuxMasterCo
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PropCo

Investors
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IBL

CBs

French real 

properties

The Polish perspective

• Extensive application: not only cross border,
but also local taxes including VAT

• Cross border transactions to be reported:

• Share deals if tax payable is more than 5
mio Zloti (+/- EUR 1.3mio)

• Financing via loan or equity

• WHT above 5 mio Zloti

• Typical reportable local transaction: asset deal

24

6. Considerations in selected 
investment jurisdictions
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7. DAC 6 
Connect 

25

7. DAC 6 Connect

• Developed by ATOZ Tax

Advisers in cooperation with

TAXAND member firms

• A solution for intermediaries and

taxpayers to manage DAC 6

obligations throughout Europe

• Open architecture

• Ensure compliance / avoid over-

/multiple reporting

• https://www.dac6connect.com/

26
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8. Conclusion
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8. Conclusion

• The MDR will be an important aspect of each and every tax advice

• Taxpayers and tax intermediaries will have to dedicate appropriate
resources

• Unclarities. Different EU Member States are implementing DAC 6 in

different ways

• The MBT presents a high threshold for disclosure, filtering out

irrelevant disclosures

• The MDR applies as from 1 July 2020 (retroactive effect as from 25

June 2018 with first filings by the end of August 2020 – potential

delays to be monitored!)

28

27

28



5/7/2020

15

Questions

29

BIO / CONTACT

Oliver is a Partner in the International and Corporate Tax department of ATOZ.

A tax professional since 2003, Oliver has experience in Luxembourg and

international taxation with a focus on alternative Investments (private equity,

real estate, sovereign wealth funds, hedge funds), mergers & acquisitions and

multinational groups. Oliver advises clients on all direct tax aspects regarding

deal structuring, maintenance, reorganisations and exit planning. He is Head

of Transfer Pricing and the German Desk. Oliver is the author of more than

250 articles and books on Luxembourg and international taxation including

Transfer Pricing and related documentation requirements, the OECD Base

Erosion and Profit Shifting (“BEPS”) Project and the EU Anti-Tax Avoidance

Directives (ATAD 1 & 2), reporting obligations of tax intermediaries (DAC 6),

the OECD Model Tax Convention and Tax Treaties, EU Law and the State Aid

investigations of the EU Commission. He is also a regular speaker at

conferences as well as a lecturer with House of Training, Legitech and ILA.

Oliver R. Hoor

ATOZ Tax Advisers, Taxand Luxembourg

T: +00 352 661 830 600  |  E: oliver.hoor@atoz.lu

30

29

30



5/7/2020

16

BIO / CONTACT

Evert-Jan is a partner at Taxand Netherlands in the international tax team and

specializes in the investment management sector.

Evert-Jan is tax adviser with over 17 years experience in advising on Dutch corporate

and international tax law. With specific knowledge of the investment management

sector, he advises on the international tax aspects with regard to cross-border

business, fund and investment structures. He also assists domestic and foreign

investors with the tax aspects of global investments. In addition, he has substantial

experience with concluding advance tax agreements (rulings) with the Dutch Tax
Authorities.

Evert-Jan is a member of the Dutch Association of Tax Advisers and the tax

committee of the Dutch Private Equity Association. He also assists the Legislative

Committee of the Dutch Association of Tax Advisers, in which role he advises the
Ministry of Finance on proposed legislation.

He speaks Dutch, English and German.

Evert-Jan Spoelder

Taxand Netherlands

T: +00 31 6 8351 9949  |  E: evert-jan.spoelder@taxand.nl

31

ABOUT TAXAND

Taxand provides high quality, integrated tax advice worldwide. Our tax 

professionals, more than 550 tax partners and over 2,500 tax advisors in 50 

countries - grasp both the fine points of tax and the broader strategic 

implications, helping you mitigate risk, manage your tax burden and drive the 

performance of your business. 

We're passionate about tax. We collaborate and share knowledge, capitalising

on our expertise to provide you with high quality, tailored advice that helps 

relieve the pressures associated with making complex tax decisions. 

We're also independent- ensuring that you adhere both to best practice and to 

tax law and that we remain free from time consuming, audit based conflict 

checks. This enables us to deliver practical advice, responsively. 

31

32



5/7/2020

17

ABOUT 
TAXAND
Taxand is the world’s largest independent tax 

organisation with more than 550 tax partners and over 

2,500 tax advisors in 50 countries. Taxand focuses on 

delivering high quality, integrated tax advice, free from 

conflict creating audit work. Taxand advisors work 

together to deliver global tax services for clients.

Taxand is a global organisation of tax advisory firms. 

Each firm in each country is a separate and 

independent legal entity responsible for delivering client 

services.

© Copyright Taxand Economic Interest Grouping 2020

Registered office: 1B Heienhaff, L-1736 Senningerberg

– RCS Luxembourg C68 

www.taxand.com

33

33



1 

 
 
Reproduced with permission. Published March 4, 2020. Copyright © 2020 The Bureau of National Affairs, Inc. 800- 
372-1033. For further use, please visit http://www.bna.com/copyright-permission-request/  
 

 
 

INSIGHT: The Implementation of DAC 6 (Mandatory 
Disclosure Regime) Across Europe – a Call for Reason 
 
 
 
 
 
 
 
 
 
BY OLIVER R. HOOR 
 
 
 
DAC 6 (Council Directive (EU) 2018/822 of 25 May 
2018 as regards mandatory exchange of 
information in the field of taxation for reportable 
cross-border arrangements) provides for the 
mandatory disclosure regime (MDR) regarding 
potentially aggressive tax planning schemes which 
had to be implemented by EU Member States by 
December 31, 2019. While a number of EU member 
states—including Luxembourg —did not manage to 
adhere to this implementation deadline, it can be 
expected that DAC 6 will be transposed into the 
domestic laws of EU member states in the next few 
months. The MDR should enter into force no later 
than July 1, 2020. 
 
Under the MDR, intermediaries such as tax 
advisers, lawyers and accountants that design, 
promote or provide assistance in regard to certain 
cross-border arrangements will have to report 
these to the Luxembourg tax authorities. When the 
intermediaries are bound by professional secrecy, 
or in the absence of intermediaries, the reporting 
obligations are generally shifted to the taxpayer.  
 
The purpose of the MDR is to provide tax 
authorities with comprehensive and relevant 
information about potentially aggressive tax 
planning strategies. Such information should 
enable tax authorities to react promptly against 
harmful tax practices (closing loopholes by 

enacting legislation, undertaking adequate risk 
assessments, carrying out tax audits, etc.) (see DAC 
6, recital No. 2).  
 
This article analyzes interpretation issues in 
relation to the MDR and advocates a reasonable 
approach that is consistent with the purpose and 
objectives of DAC 6.  
 
1. Variations in DAC 6 implementation across Europe 
 
DAC 6 provides for a framework of mandatory 
disclosure rules that can be understood as a 
minimum standard. However, EU member states 
are free to broaden the scope of the MDR; for 
example, through the inclusion of additional 
hallmarks or the expansion of the reporting 
obligations to mere domestic arrangements (rather 
than only to cross-border arrangements). 
 
DAC 6 further requires EU member states to 
introduce penalties that must be effective, 
proportionate and dissuasive. This requirement 
seems to pose some interpretation issues among 
legislators, as the maximum penalties adopted for 
non-compliance with the MDR vary significantly, 
from amounts below 10,000 euros ($8,360) in 
Ireland to excessive penalties of up to 5 million 
euros per non-reported arrangement in Poland 

http://www.bna.com/copyright-permission-request/


2 

(which has already implemented the MDR as from 
January 1, 2019). 
 
Apart from variations in respect of MDR laws, the 
vague definitions and concepts used in DAC 6 are 
open to interpretation, which will likely result in 
different reporting preferences on the part of 
intermediaries and taxpayers within the same EU 
member state and across the EU. Moreover, the 
attitude of the tax authorities involved will likely 
vary from one member state to another.  
 
In light of the above, it might happen that a cross-
border arrangement is not reportable under the 
MDR of one of the EU member states concerned, 
whereas the same arrangement is reportable under 
the MDR of another EU member state. 
 

2. What is an arrangement? 
 
The MDR requires EU intermediaries to report 
cross-border arrangements that are potentially 
aggressive tax planning arrangements. The term 
“arrangement” may also include a series of 
arrangements and an arrangement may comprise 
more than one step (see Article 1 No. 1 of the 
Luxembourg Draft Law implementing DAC 6). 
Hence, the understanding of the term 
“arrangement” within the meaning of the MDR is 
rather broad.  
 
An arrangement is considered as cross-border if it 
concerns either (i) more than one EU member 
state, or (ii) an EU member state and a third 
country (in particular, when not all of the 
participants to the arrangement are resident for tax 
purposes in the same jurisdiction). 
 
When a taxpayer merely considers a hypothetical 
transaction with an intermediary that is not 
implemented in the end, there should be no 
arrangement that might be reportable under the 
MDR. Intermediaries should be careful when it is 
initially not clear whether an arrangement will be 
implemented or not, so as to avoid “phantom 
reporting.” An investment may not be 
implemented, for example, because the due 
diligence brought to light unexpected issues and 
risks or the parties cannot agree on the sale price. 
 
Reporting obligations under the MDR should be 
analyzed upon implementation of an arrangement, 
including subsequent changes to such 
arrangement. For example, when a loan facility is 
granted, additional drawdowns or (partial) 
repayments of the loan should not be arrangements 
on their own.  
 
Likewise, standard transactions such as dividend 
payments or the repatriation of cash through the 
redemption of an existing financing instrument 
should not be arrangements within the meaning of 

the MDR: after all, the investment structure and the 
financing instruments had to be analyzed upon the 
implementation of the investment, the 
restructuring, etc. 
  

3. What is an intermediary? 
 
The reporting responsibilities regarding cross-
border arrangements generally rest with the 
intermediary. An “intermediary” is defined as any 
person that designs, markets, organizes or makes 
available for implementation or manages the 
implementation of a reportable cross-border 
arrangement.  
 
The circle of intermediaries further includes any 
person that knows, or could be reasonably 
expected to know, that they have undertaken to 
provide (directly or by means of other persons), aid, 
assistance or advice with respect to designing, 
marketing, organizing, making available for 
implementation or managing the implementation 
of a reportable cross-border arrangement.  
 
Accordingly, the definition of intermediaries 
envisages two distinct types of intermediaries: 
primary intermediaries that are involved in 
designing, marketing, organizing or managing the 
implementation of an arrangement; and 
secondary intermediaries who provide aid, 
assistance or advice in relation to the designing, 
marketing, organizing or implementation of 
reportable cross-border arrangements.  
 
It follows that the understanding of the concept of 
intermediary is very broad and may include, in 
particular, tax advisers, lawyers, financial advisers 
and accountants. However, as the case may be, 
other service providers such as consultants, banks, 
insurance companies or investment managers may 
qualify as intermediaries within the meaning of the 
MDR.  
 
Therefore, it may often not be self-evident whether 
a service provider is an intermediary. This is all the 
more true in case of secondary intermediaries that 
are only remotely involved in a transaction. 
Intermediaries are not, however, expected to do 
significant extra due diligence to establish whether 
there is a reportable arrangement. Intermediaries 
are further not expected to start investigations into 
arrangements that they are merely aware of.  
 
In these circumstances, the defense for service 
providers that they did not know and could not 
reasonably be expected to know that they were part 
of a reportable arrangement may often be validly 
put forward, since a service provider might only be 
involved in a particular part of a wider 
arrangement, such as a bank providing finance or 
facilitating payments. 
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4. Some ambiguous hallmarks 
 
Cross-border arrangements may be reportable if 
they contain at least one of the “hallmarks" set out 
in the Appendix to DAC 6. These hallmarks 
describe characteristics or features of cross-border 
arrangements that might present an indication of a 
potential risk of tax avoidance.  
 
However, several hallmarks leave room for 
interpretation including, in particular: 
 

• the “standardized tax product” hallmark: an 
arrangement that has substantially 
standardized documentation and/or 
structure and is available to more than one 
relevant taxpayer without a need to be 
substantially customized for 
implementation. 

 
This hallmark is intended to capture what is often 
referred to as “mass-marketed schemes,” which 
means an arrangement made available to more 
than one person and that uses standardized 
documentation not tailored to any material extent 
to the client’s situation. 
 
The fundamental characteristic of such schemes is 
their ease of replication. Essentially, all the client 
purchases is a prepared tax product that requires 
little, if any, modification to suit the client’s 
particular situation and circumstances. The 
adoption of the scheme further does not require the 
taxpayer to receive significant additional 
professional advice or services.  
 
The “standardized tax product” hallmark should 
not, however, be met in case of documentation such 
as loan agreements, service agreements and fund 
documentation, as this type of documentation has 
to be adapted to each individual case. (Investment 
funds, loan agreements, etc., which are typically 
used in Luxembourg fund structures are legitimate 
investment vehicles and commercial transactions 
that are not open to be interpreted as “standardized 
tax products”.) Whether or not a service provider 
has templates that may serve as a basis for the 
preparation of such contracts and documentation 
does not change this conclusion.  
 
While some advisers seem to consider that 
transactions such as dividend distributions or the 
increase and decrease of loan agreements may 
satisfy the “standardized tax product” hallmark, it 
is even questionable why a transaction that is 
closely linked to a cross-border arrangement (that 
has been analyzed upon implementation) should be 
treated as an arrangement on its own.  
 

• The “converting income scheme” hallmark: 
an arrangement that has the effect of 
converting income into capital, gifts or 

other categories of revenue which are taxed 
at a lower level or exempt from tax. 

 
This hallmark addresses schemes for converting 
income into capital, gifts or other categories of 
revenue with the intention to benefit from a lower 
level of taxation.  
 
Here, the question arises whether a transaction as 
trivial as the financing of participations with debt 
and the related payment of interest paid out of 
dividends and capital gains realized in relation to 
the participation meets the converting income 
scheme.  
 
Nevertheless, the “converting income scheme” 
hallmark is only met if the converted income is 
subject to a lower level of taxation or benefits from 
a tax exemption at the level of the investor(s).  The 
conversion of income should generally require the 
involvement of a company. Thus, there should be a 
comparison of the (hypothetical) tax treatment of 
the income realized by the company (had it been 
realized by the investor) with the tax treatment of 
the actual income (capital or gift) realized by the 
investor. This obviously requires information on 
the foreign tax treatment of investors that may 
often not be available. 
 

• The “circular transactions” hallmark: an 
arrangement which includes circular 
transactions resulting in the round-tripping 
of funds, namely through involving 
interposed entities without other primary 
commercial function or transactions that 
offset or cancel each other or that have 
other similar features. 

 
This hallmark targets arrangements that include 
circular transactions involving interposed entities 
(without any economic activity other than 
participating in these transactions) or transactions 
that overall offset each other.  
 
Thus, this hallmark targets non-genuine 
arrangements and arrangements that are 
characterized by some artificiality (i.e. offsetting 
each other) and the absence of genuine economic 
reasons. On the contrary, an arrangement should 
not satisfy this hallmark when genuine economic 
reasons can be established for its existence.  
 
The “circular transaction” hallmark should not be 
met in case of standard transactions within a group 
of companies such as the payment in kind of a 
liability with a receivable or the offsetting of a 
liability with a receivable (as a payment in kind) 
between two entities that are performed for 
legitimate commercial reasons.  
 
It is interesting to note that the aforementioned 
hallmarks are subject to the main benefit test 
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(MBT) as a threshold requirement, not triggering 
automatic reporting obligations.  
 
Another hallmark that may give rise to 
interpretation issues is the unilateral safe harbor 
hallmark. 
 

• The “unilateral safe harbor” hallmark: an 
arrangement which involves the use of 
unilateral safe harbor rules. 

 
This hallmark captures transactions that rely on 
unilateral safe harbour rules adopted for transfer 
pricing purposes. As this hallmark is not subject to 
the MBT, it triggers automatic reporting 
obligations. Therefore, it is even more important to 
clearly delineate the scope of this hallmark. 
 
According to the Organization for Economic Co-
operation and Development (OECD) Transfer 
Pricing Guidelines 
https://www.oecd.org/tax/transfer-pricing/oecd-
transfer-pricing-guidelines-for-multinational-
enterprises-and-tax-administrations-20769717.htm 
“a safe harbour in a transfer pricing regime is a 
provision that applies to a defined category of 
taxpayers or transactions and relieves eligible 
taxpayers from certain obligations otherwise 
imposed by a country’s general transfer pricing 
rules” (Para. 4.102 of the OECD Transfer Pricing 
Guidelines). It is further stated that safe harbors 
involve a trade-off between strict compliance with 
the arm’s length principle and administrability 
(Para. 4.112).  
 
The Guidelines provide two examples of a safe 
harbor: 

• The safe harbor could allow taxpayers to 
establish transfer prices in a specific way, 
for example, by applying a simplified 
transfer pricing approach provided by the 
tax administration; or  

• The safe harbor could exempt a defined 
category of taxpayers or transactions from 
the application of all or part of the general 
transfer pricing rules. 

 
Transfer pricing safe harbors do not, however, 
include administrative simplification measures 
which do not directly involve the determination of 
arm’s length prices such as simplified, or 
exemption from, documentation requirements (in 
the absence of a pricing determination), and 
procedures whereby a tax administration and a 
taxpayer agree on transfer pricing in advance of the 
controlled transaction (advance pricing 
agreements)(Para. 4.103).  
 
The OECD Transfer Pricing Guidelines (Para. 
4.105) provide three basic objectives of a safe 
harbor mechanism:  

• simplifying compliance and reducing 
compliance costs for eligible taxpayers in 
determining and documenting appropriate 
conditions for qualifying controlled 
transactions; 

• providing certainty to eligible taxpayers 
that the price charged or paid on qualifying 
controlled transactions will be accepted by 
the tax administrations that have adopted 
the safe harbor with a limited audit or 
without an audit beyond ensuring the 
taxpayer has met the eligibility conditions 
of, and complied with, the safe harbor 
provisions; 

• permitting tax administrations to redirect 
their administrative resources from the 
examination of lower risk transactions to 
the examination of more complex or higher 
risk transactions and taxpayers. 

 
In light of the objectives of transfer pricing safe 
harbors (in particular, the third objective), it is 
difficult to comprehend the purposes of this 
hallmark (and related reporting obligations) that 
would directly counter these objectives (i.e. 
creating reporting on controlled transactions that 
are deemed to be minor). 
 
Safe harbor rules that apply in regard to specific 
anti-abuse provisions such as the interest limitation 
rules (e.g. the 3 million euro safe harbor applicable 
under Luxembourg tax law), or the administrative 
practice of allowing a (maximum) 85:15 debt-to-
equity ratio in regard to holding activities 
performed by Luxembourg companies that is 
designed to prevent excessive debt funding, cannot 
be considered as transfer pricing safe harbours. 
 

• The “business restructuring” hallmark: an 
arrangement involving an intragroup cross-
border transfer of functions and/or risks 
and/or assets, if the projected annual 
earnings before interest and taxes (EBIT), 
during the three-year period after the 
transfer, of the transferor or transferors, 
are less than 50% of the projected annual 
EBIT of such transferor or transferors if the 
transfer had not been made. 

 
This hallmark targets business restructurings that 
result in a significant reduction of the profitability 
of an entity as a consequence of the cross-border 
business restructuring. This could, for example, 
involve the conversion of a full-fledged 
manufacturer into a toll manufacturer that merely 
renders services to other group companies or the 
conversion of a full-fledged distributor into a 
limited-risk distributor. In these cases, a significant 
drop in profitability might be expected at arm’s 
length. It is worth mentioning that business 
restructurings should also be described in a 
multinational’s master file.  



5 

 
The mere transfer of assets by a company (for 
example, participations or loan receivables) or the 
liquidation of a company should not be a business 
restructuring that comes within the scope of this 
hallmark even if, in the case of a liquidation, the 
activities of the liquidated company are 
subsequently performed by another company. 
Instead, it is evident that this hallmark is targeted 
at business restructurings within the meaning of 
Chapter IX of the OECD Transfer Pricing 
Guidelines.  
 
Applying a different approach to these transfer 
pricing hallmarks would mean that virtually each 
and every cross-border investment structure is 
reportable, resulting in a data cemetery that will 
not serve the purpose of the MDR. 
 

5. When is the main benefit test met? 
 
The MDR operates through a system of hallmarks 
that may trigger reporting obligations, and the 
MBT that functions as a threshold requirement for 
many of these hallmarks. As such, the MBT should 
filter out irrelevant reporting and enhance the 
usefulness of the information collected because the 
focus will be on arrangements that have a higher 
probability of truly presenting a risk of tax 
avoidance. 
 
The MBT is fulfilled if “it can be established that the 
main benefit or one of the main benefits which, 
having regard to all relevant facts and 
circumstances, a person may reasonably expect to 
derive from an arrangement is the obtaining of a 
tax advantage.” Hence, this test compares the value 
of the expected tax advantage(s) with any other 
benefits likely to be obtained from the transaction. 
This requires an objective analysis of all benefits 
obtained from an arrangement. According to the 
Final Report on BEPS Action 12, the MBT sets a 
relatively high threshold for disclosure.  
 
It is interesting to note that DAC 6 explicitly states 
that the tax treatment of a cross-border payment at 
the level of the recipient cannot alone be a reason 
for concluding that an arrangement satisfies the 
MBT. Thus, it does not matter per se (i) if the 
jurisdiction of the recipient of a payment does not 
impose any corporate tax or imposes corporate tax 
at a rate of zero or almost zero, or (ii) if the payment 
benefits from a full exemption or (iii) a preferential 
tax regime. Likewise, the “converting income 
scheme” hallmark is subject to the MBT despite the 
fact that investors may benefit from a full tax 
exemption (suggesting that a tax exemption does 
not, on its own, suffice for the MBT to be met). 
 
With regard to the application of disclosure rules to 
international investment structures, the Final 
Report on Action 12 mentions that cross-border 

schemes typically generate multiple tax benefits for 
different parties in different jurisdictions and the 
domestic tax benefits that arise under a cross-
border scheme may seem unremarkable when 
viewed in isolation from the rest of the 
arrangement as a whole.  
 
For those hallmarks that need to meet the MBT as 
a threshold condition for disclosure, it is stated that 
the MDR can be difficult to apply in the context of 
cross-border arrangements that trigger tax 
consequences in a number of different 
jurisdictions. In practice, such arrangements may 
not meet the MBT if the taxpayer can demonstrate 
that the value of any (domestic) tax benefits was 
incidental when viewed in light of the commercial 
benefits of the transaction as a whole.  
 
Indeed, each and every arrangement triggers tax 
consequences and there are generally several 
options available to taxpayers. However, taxpayers 
cannot be expected to choose an alternative that is 
resulting in higher taxes. On the contrary, 
investment managers and multinationals have a 
fiduciary duty towards their investors not to pay 
more taxes than legally due (considering all 
applicable tax laws).  
 
Taxpayers are free to choose the option that results 
in the lowest tax liability including, amongst others, 
the choice of financing instruments (be it equity or 
debt) and, in an EU context, the choice of the EU 
member state in which an entity is established and 
managed (also referred to as freedom of 
establishment). Thus, the very fact that there exists 
an alternative that gives rise to a higher effective 
tax rate cannot inform the analysis of the MBT 
(unless it can be established that the tax advantage 
defeats the object or purpose of the applicable tax 
law).   
 
When there is a series of arrangements, the MBT 
should be applied in regard to the series of 
arrangements rather than singling out one specific 
arrangement. In addition, when a new arrangement 
is included in a series of arrangements, it should be 
the series of arrangements that is tested for the 
purposes of the MBT.  
 
Overall, the MBT comes down to the assessment as 
to whether an arrangement or a series of 
arrangements is tax driven (i.e. targeting a tax 
benefit that is not ancillary to the commercial 
benefit) or the tax advantage is ancillary to the 
main benefit of generating on-going income and 
benefiting from value appreciation at the end of the 
investment (the latter can be referred to as 
optimizing the tax position in accordance with all 
applicable tax laws). 
 
Last but not least, the EU Anti-Tax Avoidance 
Directives (“ATAD 1 & 2”) required EU Member 
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States to implement as from 2019 a number of anti-
abuse rules in their domestic tax laws including, 
hybrid mismatch rules, interest limitation rules, 
controlled foreign company (“CFC”) rules, a 
general anti-abuse rule (“GAAR”) and exit tax 
rules. Thus, there exist explicit rules in all the areas 
that have been identified as critical and taxpayers 
can merely comply with the applicable rules rather 
than taking advantage of loopholes that may 
otherwise meet the MBT. 
 

6. When does the 30 day reporting period begin? 
 
Another very practical aspect of the MDR that may 
give rise to uncertainties is the question of when the 
reporting period begins to run. The earliest event 
that can realistically trigger a disclosure 
requirement is the point at which an intermediary 
makes a scheme available to a taxpayer.  
 
According to DAC 6, intermediaries have to file 
information that is within their knowledge, 
possession or control on reportable cross-border 
arrangements within 30 days beginning:  

a) on the day after the reportable cross-border 
arrangement is made available for 
implementation; or 

b) on the day after the reportable cross-border 
arrangement is ready for implementation; 
or  

c) when the first step in the implementation of 
the reportable cross-border arrangement 
has been made, 

 
whichever occurs first (Article 2 (1) of the Draft 
Law). Alternatively, intermediaries should be 
required to file information within 30 days 
beginning on the day after they provided, directly 
or indirectly, aid, assistance or advice (Article 2 (1) 
of the Draft Law).  
 
Given this fairly tight time window, it would be wise 
to consider potential reporting obligations at a very 
early stage (as part of the initial analysis of an 
arrangement). When it is concluded that the 
arrangement is not subject to reporting, the 30-day 
reporting period is irrelevant. In contrast, when a 
cross-border arrangement is reportable under the 
MDR of any of the EU member states concerned, 
the start of the reporting period is very relevant and 
needs to be carefully monitored (the start of the 
reporting period may also vary from one 
intermediary to another based on the timing of its 
involvement).  
 
As phantom reporting (that is reporting on 
arrangements that are finally not implemented) 
would not advance the objective of DAC 6, 
intermediaries should keep their analysis in draft 
form until it is clear that the reportable 
arrangement will be implemented. This would also 
ensure that the fact pattern presented in the final 

analysis is consistent with reality and does not 
describe an outdated situation. 
 

7. To sum up 
 
The reporting obligations under the MDR will soon 
become a reality in the EU and require 
intermediaries and taxpayers to deal with a backlog 
relating to cross-border arrangements whose first 
step was implemented since June 25, 2018, as DAC 
6 applies with retroactive effect.  
 
It can be anticipated that the reporting obligations 
under the MDR will become an integral part of each 
and every tax analysis and be omnipresent in 
discussions between taxpayers and their service 
providers. As such, the new reporting obligations 
will not only have an impact on tax advisers but 
also on lawyers, financial advisers, accountants, 
banks, etc., and  the taxpayers themselves that 
have, at a minimum, to fulfil a coordination role 
between the different service providers in 
Luxembourg (and abroad). This on its own will 
achieve the desired deterrence effect, as both 
intermediaries and taxpayers will need to consider 
potential reporting obligations carefully at all 
times.  
 
For the time being, DAC 6 creates considerable 
legal uncertainty because of the introduction of 
vague definitions and concepts, variations in the 
scope of the MDR in different EU member states 
combined, expected varying attitudes on the part of 
the tax authorities involved, uncertainties around 
the beginning of the reporting period, and a lack of 
guidance from the European Commission and local 
legislators.  
 
Responding to this uncertainty through systematic 
over-reporting would, however, be bad for a 
number of reasons. Tax authorities would need to 
dedicate scarce resources to searching for a needle 
in a haystack, taxpayers may be put in the spotlight 
despite the conditions of the MDR not being met, 
and taxpayers may face reputational risk as it can 
be assumed that investors and other stakeholders 
will be interested in DAC 6 reporting. 
 

8. Planning points 
 
Compliance with the MDR is essentially about the 
avoidance of penalties. Therefore, intermediaries 
and taxpayers have to focus on developing an 
appropriate process that is systematically followed. 
The analysis of potential reporting obligations 
should be performed as soon as a cross-border 
arrangement is considered, so as to be able to 
comply with the short reporting deadlines (if 
reporting is necessary). 
 
Overall, the efforts used by intermediaries and 
taxpayers should be commensurate with the 
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activities performed and the volume of cross-
border arrangements to be assessed. Service 
providers that are involved in a large number of 
cross-border arrangements would be wise to 
prepare a comprehensive DAC 6 policy that defines 
internal processes, allocates roles and 
responsibilities and provides practical guidance. 
Intermediaries and taxpayers involved in several 
EU member states should further aim at a 
consistent interpretation throughout Europe (to the 
extent this is possible, given variations in the 
transposition of DAC 6).  
 
Ultimately, with less than four months before the 
MDR enters into force on July 1, 2020, DAC 6 
readiness is becoming an urgent matter for both 
intermediaries and taxpayers alike. 
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In this article, Oliver R. Hoor provides an overview of the key features of the new mandatory 
disclosure regime (“MDR”), analyses the mechanism for determining reportable cross-border 
arrangements and considers the impact of the MDR on private equity investments made from 
Luxembourg. 
 
 
1. Introduction 
 
On 8 August 2019, a draft law (the “Draft Law”) implementing the Council Directive (EU) 
2018/822 of 25 May 2018 as regards mandatory exchange of information in the field of taxation 
in relation to reportable cross-border arrangements1 (“DAC 6”) was submitted by the govern-
ment to the Luxembourg parliament. As expected, the wording of the Draft Law largely resem-
bles the wording of DAC 6 and the commentaries to the draft law provide only few explanations.  
 
Luxembourg is a prominent financial centre and a major hub for the structuring of Private Equity 
Investments which are often made via a Luxembourg or foreign fund vehicle and Luxembourg 
companies that directly or indirectly invest into businesses. It is common knowledge that the 
investments and business activities of Luxembourg companies often have a cross-border dimen-
sion. In all these cases, the question needs to be answered as to whether a particular piece of 
advice, or involvement in implementation, is reportable under the MDR.  
 
DAC6 has been inspired by the Final Report on Action 12 of the OECD Base Erosion and Profit 
Shifting (“BEPS”) Project that provides recommendations regarding the design of mandatory 
disclosure rules for aggressive and abusive transactions, arrangements or structures. However, 
mandatory disclosure rules are not a new phenomenon. A number of countries including the UK, 
Ireland, Portugal, the US, Canada, South Korea, Israel and South Africa implemented disclosure 
regimes with different scopes in the past.  
 
 
2. Design principles and main objectives of mandatory disclosure rules 
 
According to the Final Report on BEPS Action 12, mandatory disclosure rules should satisfy the 
following design principles: 

 such regimes should be clear and easy to understand (a lack of clarity may result in a tax 
administration receiving poor quality or irrelevant information);2  

 they should balance additional compliance costs to taxpayers with the benefits obtained 
by the tax administration (unnecessary or additional requirements will increase taxpayer 
costs and may undermine a tax administration’s ability to effectively use the data pro-
vided);3 

 they should be effective in achieving their objectives and accurately identify the 
schemes to be disclosed (it would be impractical for a mandatory reporting regime to 

                                                      
1 Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards mandatory automatic exchange of 

information in the field of taxation in relation to reportable cross-border arrangements. 
2 See Final Report on BEPS Action 2, p. 19, No. 19. 
3 See Final Report on BEPS Action 2, p. 19, No. 20. 
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target all transactions that raise tax avoidance concerns and the identification of “hall-
marks” is a key factor to setting the scope of the rules);4 

 they should be flexible and dynamic enough to allow the tax administration to adjust 
the system to respond to new risks or carve-out obsolete risks;5 and 

 they should ensure that information collected is used effectively (requiring the imple-
mentation of effective procedures at the level of the tax administration).6  

 
It is further stated that mandatory disclosure rules both complement and differ from other 
types of reporting and disclosure obligations in that they are specifically designed to detect tax 
planning schemes that exploit vulnerabilities in the tax system, while also providing tax authori-
ties with the flexibility to select thresholds, hallmarks and filters to target transactions of partic-
ular interest or perceived areas of risk. 
 
The main purpose of mandatory disclosure rules is to increase transparency by providing tax 
authorities with early information regarding potentially aggressive or abusive tax planning 
schemes and to identify the promoters and users of those schemes.  
 
Another objective of mandatory disclosure rules is deterrence as taxpayers may be inclined to 
keep distance from arrangements that trigger reporting obligations. Likewise, there is pressure 
on tax intermediaries that in each and every case have to consider whether their advice has to 
be disclosed or not. Given that mandatory disclosure rules target new and innovative schemes, 
it is also believed that with timely reported information there will only be limited opportunity to 
implement schemes before they are closed down.7  
 
 
3. Key features of the new reporting regime 
 
3.1. Opening comments 
 
Arrangements that come within the scope of at least one of the hallmarks defined in the Appen-
dix to the Draft Law may need to be reported under the MDR. However, the reporting obliga-
tions are limited to “cross-border” situations, namely those involving either more than one 
Member State or a Member State and a third country.  
 
The reporting regime further limits the number of reportable cross-border arrangements 
through the adoption of a threshold condition. This means that many of the hallmarks only trig-
ger a reporting obligation to the extent an arrangement meets the main benefit test (“MBT”), 
reducing the risk of excessive or defensive filings. This should enhance the usefulness of the 
information collected because the focus will be on arrangements that have a higher probability 
to serve the purpose of the disclosure regime. 
 
In terms of relevant taxes, the MDR applies to all taxes of any kind levied by, or on behalf of, an 
EU Member State or the Member State’s territorial or administrative subdivisions, including the 

                                                      
4 See Final Report on BEPS Action 2, p. 20, No. 22. 
5 See Final Report on BEPS Action 2, p. 32, No. 56. 
6 See Final Report on BEPS Action 2, p. 20, No. 23. 
7 See Final Report on BEPS Action 2, p. 27, No. 48. 
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local authorities. The MDR does not, however, apply to value added tax and customs duties, or 
to excise duties covered by other Union legislation on administrative cooperation between 
Member States.  
 
3.1. Reportable arrangements  
 
The Draft Law requires EU tax intermediaries to report cross-border arrangements that are po-
tentially aggressive tax planning arrangements. The term arrangement may also include a series 
of arrangements and an arrangement may comprise more than one step.8 Hence, the under-
standing of the term “arrangement” within the meaning of the Draft Law is rather broad. 
 
An arrangement is considered as cross-border if it concerns either (i) more than one EU Member 
State or (ii) an EU Member State and a third country. In addition, one of the following conditions 
must be met:  

- Not all of the participants in the arrangement are resident for tax purposes in the same 
jurisdiction; or 

- One or more of the participants in the arrangement is simultaneously resident for tax 
purposes in more than one jurisdiction; or  

- One or more of the participants in the arrangement carries on a business in another ju-
risdiction through a permanent establishment situated in that jurisdiction and the ar-
rangement forms part or the whole of the business of that permanent establishment; 
or 

- One or more of the participants in the arrangement carries on an activity in another ju-
risdiction without being resident for tax purposes or creating a permanent establish-
ment situated in that jurisdiction; or 

- Such arrangement has a possible impact on the automatic exchange of information or 
the identification of beneficial ownership.9  

 
Cross-border arrangements may be reportable if they contain at least one of the hallmarks set 
out in the Appendix to the Draft Law. These hallmarks describe characteristics or features of 
cross-border arrangements that might present an indication of a potential risk of tax avoidance.  
 
3.2. Information to be reported 
 
When a cross-border arrangement is reportable, the following information should be provided: 

a) The identification of intermediaries and relevant taxpayers; 

b) Details of the hallmarks that make the cross-border arrangement reportable; 

c) A summary of the content of the reportable cross-border arrangement; 

d) The date on which the first step in implementing the reportable cross-border arrange-
ment has been made or will be made; 

e) Details of the national provisions that form the basis of the reportable cross-border ar-
rangement; 

                                                      
8 See Article 1 No. 1 of the Draft Law. 
9 See Article 1 No. 1 of the Draft Law. 
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f) The value of the reportable cross-border arrangement; 

g) The identification of the Member State of the relevant taxpayer(s) and any other Mem-
ber States which are likely to be concerned by the reportable cross-border arrangement; 
and 

h) The identification of any other person in a Member State, if any, likely to be affected by 
the reportable cross-border arrangement.10 

 
The EU Commission will develop standard forms for the disclosure of reportable arrangements.  
 
3.3. Reporting responsibilities 
 
The reporting responsibilities regarding cross-border arrangements that fall within the scope of 
the Draft Law generally rest with the tax intermediary, unless such reporting would be a breach 
of the intermediary’s legal professional privilege. In the latter case, the intermediary should 
notify any other intermediary or, if there is no such intermediary, the relevant taxpayer that the 
reporting obligation would then fall to them.11  
 
According to the Draft Law, only lawyers subject to the law of 10 August 1991 may rely on their 
professional secrecy and have the right to a waiver from filing information on a reportable cross-
border arrangement. In such circumstances, lawyers acting as intermediary in the sense of the 
Draft Law must notify, within 10 days, their waiver to any other intermediary or, if there is no 
such intermediary, to the relevant taxpayer. In this case, the obligation to file information on a 
reportable cross-border arrangement will lie with the other notified intermediary, or, if there is 
no such intermediary, with the relevant taxpayer. However, according to the Draft Law, lawyers 
would still need to report some information on the cross-border arrangement (on a no name 
basis) and the other tax intermediaries involved.12 
 
An intermediary is defined as any person that designs, markets, organises or makes available for 
implementation or manages the implementation of a reportable cross-border arrangement. This 
may include, in particular, tax advisers, lawyers and accountants. The Draft Law further extends 
the circle of intermediaries to “any persons that know, or could be reasonably expected to know 
that they have undertaken to provide, directly or by means of other persons’, aid, assistance or 
advice with respect to designing, marketing, organising, making available for implementation or 
managing the implementation of a reportable cross border arrangement”. Accordingly, the un-
derstanding of the term tax intermediary is intentionally very broad, and includes any profes-
sional that provides, or has knowledge of, tax advice.13  
 
The reporting obligations under the MDR are limited to intermediaries that have an EU nexus 
based on tax residency, incorporation, etc. Hence, non-EU intermediaries do not have any re-
porting obligations under the MDR.14 In these circumstances, a potential reporting obligation 
would be shifted to the taxpayer benefiting from the cross-border arrangement.15   
 

                                                      
10 Article 10 (1) of the Draft Law. 
11 Article 3 (2) of the Draft Law. 
12 Article 3 (1) of the Draft Law. 
13 Article 1 No. 4 of the Draft Law. 
14 Article 1 No. 4 of the Draft Law. 
15 Article 4 (1) of the Draft Law. 
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Likewise, when there is no tax intermediary because, for instance, the taxpayer designs and 
implements a scheme in-house, the reporting obligation rests with the taxpayer who benefits 
from the arrangement.16 
 
3.4. Overlapping reporting obligations 
 
The broad definition of the term intermediary may likely result in overlapping reporting obliga-
tions. According to the Draft Law, when there is more than one intermediary, the obligation to 
file information on the reportable cross-border arrangement lies with all intermediaries in-
volved. Tax intermediaries should only be exempt from their reporting obligations to the extent 
they can prove that the same arrangement has already been filed by another intermediary.17 In 
addition, Luxembourg tax intermediaries are exempt from reporting if they can prove that the 
same cross-border arrangement has already been reported in another EU Member State.18 
 
Thus, it does not suffice to prove that another intermediary has committed to do the reporting 
but it is necessary to prove the effective reporting by another intermediary.19 This obviously 
requires a certain extent of coordination between the advisers in order to determine whether or 
not a cross-border arrangement is reportable and, if so, only one intermediary files a report so 
as to avoid multiple filings in relation to the same arrangement. Given that only the taxpayer 
should know all the potential tax intermediaries involved, it will likely be the taxpayer that takes 
over this coordination role; in particular, when arrangements concern two or more EU Member 
States.   
 
When a cross-border arrangement is not reportable under the MDR, taxpayers should consider, 
as a best practice, to have this point being analysed and documented by one of the intermediar-
ies involved. This would prove that the taxpayer has carefully considered the potential obliga-
tions under the MDR. Moreover, other tax intermediaries may reasonably rely on such analysis. 
 
When an intermediary is liable to file information on reportable cross-border arrangements with 
the competent authorities of more than one EU Member State, the Draft Law provides for rules 
to identify one single EU Member State in which the filing should be made.20 
 
In case the reporting obligations rest with the taxpayer because the intermediaries would oth-
erwise breach their legal professional privilege, taxpayers may also be subject to multiple re-
porting obligations in different EU Member States. Here, the Draft Law provides for rules to 
determine one single EU Member State in which the filing should be made.21 When there are 
several relevant taxpayers, the Draft Law provides for rules to determine the one single taxpayer 
that should report the arrangement.22 
 
 
 

                                                      
16 Article 4 (1) of the Draft Law. 
17 Article 5 of the Draft Law. 
18 Article 2 (4) of the Draft Law. 
19 Article 5 of the Draft Law. 
20 Article 2 (3) of the Draft Law. 
21 Article 4 (3) of the Draft Law. 
22 Article 6 of the Draft Law. 
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3.5. Timing aspects 
 
The earliest event that can realistically trigger a disclosure requirement is the point at which a 
tax intermediary makes a scheme available to a taxpayer. With regard to the timing of the re-
porting, the Draft Law states that tax intermediaries have to file information that is within their 
knowledge, possession or control on reportable cross-border arrangements within 30 days be-
ginning:  

a) On the day after the reportable cross-border arrangement is made available for imple-
mentation; or 

b) On the day after the reportable cross-border arrangement is ready for implementation; 
or  

c) When the first step in the implementation of the reportable cross-border arrangement 
has been made, 

 
whichever occurs first.23  
 
Alternatively, intermediaries should be required to file information within 30 days beginning on 
the day after they provided, directly or indirectly, aid, assistance or advice.24 
 
In addition, there exists a periodic reporting obligation, every three months, for cross-border 
arrangements that are to be classified as marketable arrangements. These are defined as ar-
rangements that are designed, marketed, ready for implementation or made available for im-
plementation without a need to be substantially customized.25  
 
While the MDR applies as from 1 July 2020, reportable arrangements as from 25 June 2018 (that 
is the date of entry into force of DAC 6) have to be reported by 31 August 2020. It follows that 
tax intermediaries have to track potentially reportable advice since 25 June 2018.26  

 
In addition, relevant taxpayers may be required to file information about their use of an ar-
rangement in each year in which they use it. This reporting should be made in the corporate tax 
returns.27  
 
The information collected by the tax authorities is subject to automatic exchange of information 
with the tax authorities of all other EU Member States through a centralized database.28 The 
exchange of information should take place within one month following the end of the quarter in 
which the information was filed. Accordingly, the first information is to be communicated by 31 
October 2020.29  
 

                                                      
23 Article 2 (1) of the Draft Law. 
24 Article 2 (1) of the Draft Law. 
25 Article 2 (2) of the Draft Law. 
26 Article 8 of the Draft Law. 
27 Article 7 of the Draft Law. 
28 Article 9 of the Draft Law. 
29 Article 12 of the Draft Law. 



9 

 
 
 
3.6. Penalties for non-compliance 
 
According to the Draft Law, the penalties for non-compliance with the MDR amount to a maxi-
mum of EUR 250,000 and may be levied to tax intermediaries and, as the case may be, to tax-
payers.30 
 
The Luxembourg tax administration will verify whether tax intermediaries and taxpayers adopt a 
process for insuring compliance with the MDR.31 Such MDR process should ideally be formalised 
in a policy that may provide guidance for employees, set out responsibilities and consider prac-
tical aspects such as how the reporting is managed from an operational perspective.   
 
Based on experience, it can be assumed that the Luxembourg tax authorities will levy measured 
penalties in case of wrongdoings, taking into consideration the level of care taken by the tax 
intermediaries and taxpayers. Thus, when tax intermediaries and taxpayers use their best efforts 
and dedicate appropriate resources to the implementation of the MDR process (including train-
ing of staff) and its systematic application, there should be a limited risk of penalties. On the 
contrary, in the absence of any efforts to comply with the MDR, it may be expected that Luxem-
bourg tax authorities will levy penalties. 
 
The Draft Law specifically mentions the far-reaching investigation powers of the Luxembourg tax 
authorities in regard to the verification of compliance with the MDR.32   
  

                                                      
30 Article 15 (1) of the Draft Law. 
31 Article 16 (1) of the Draft Law. 
32 Article 16 (2) of the Draft Law. 

2018 2019 2020
time

Beginning of the reporting obligations

Reportable cross-border arrangements 
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4. The hallmarks of reportable arrangements 
 
4.1. Opening comments 
 
The Appendix to the Draft Law defines a number of hallmarks that, when present in a cross-
border arrangement, may trigger reporting obligations under the MDR.  
 
Hallmarks are generally divided into two categories: generic and specific hallmarks. Generic 
hallmarks target features that are common to promoted schemes, such as the requirement for 
confidentiality or the payment of a premium fee. Generic hallmarks can be used to capture new 
and innovative tax planning arrangements as well as mass-marketed transactions that promot-
ers may easily replicate and sell to a variety of taxpayers.  
 
Specific hallmarks are used to target known vulnerabilities in the tax system and techniques that 
are commonly used in tax avoidance arrangements such as the use of loss creation, leasing and 
income conversion schemes. 
 
The Directive sets out the following five categories of hallmarks: 

- General hallmarks linked to the main benefit test; 

- Specific hallmarks linked to the main benefit test; 

- Specific hallmarks related to cross-border transactions; 

- Specific hallmarks concerning automatic exchange of information and beneficial own-
ership; and 

- Specific hallmarks concerning transfer pricing. 
 
Many of the hallmarks have been designed to operate in conjunction with a threshold require-
ment (that is the main benefit test, “MBT”). These hallmarks only trigger disclosure obligations if 
a main benefit of the scheme was obtaining a tax advantage, reducing the risk of over-disclosure 
and avoiding undue compliance burdens on the part of the taxpayers. 
 
4.3. Hallmarks that are subject to the main benefit test  
 
4.3.1. Generic hallmarks linked to the MBT 
 
The Draft Law provides for the following generic hallmarks which trigger a disclosure obligation 
to the extent the MBT is met: 
 

 The “Confidentiality” hallmark: An arrangement where the relevant taxpayer or a partic-
ipant in the arrangement undertakes to comply with a condition of confidentiality which 
may require them not to disclose how the arrangement could secure a tax advantage 
vis-à-vis other intermediaries or the tax authorities.  

 
A confidential scheme is one that is offered to the adviser’s clients under the conditions of con-
fidentiality. Here, the confidentiality is owed by the client to the promoter (not by the promoter 
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to the client). This limitation on disclosure is to protect the value of the scheme designed by the 
promoter. 
 
A confidentiality condition indicates that a promoter wishes to keep schemes or arrangements 
confidential either from other promoters or from the tax authorities, enabling a promoter to sell 
the same scheme to a number of different taxpayers. 
 
The use of a confidentiality clause in an agreement may mean that the hallmark is met. Howev-
er, the inclusion of a confidentiality clause is common practice among service providers to pro-
tect knowledge and intangible assets (technical knowledge, agreements, etc.) regardless of any 
motive to protect a tax scheme.    
 
According to the Final Report on BEPS Action 12, even if certain promoters use a confidentiality 
clause or condition, schemes known to the tax administration are not caught by the confidenti-
ality hallmark. The fact that a scheme is known can be evidenced by, for example, technical 
guidance notes, case law or past correspondence with the tax administration.  
 

 The “Premium fee” or “contingent fee” hallmark: An arrangement where the intermedi-
ary is entitled to receive a fee (or interest, remuneration for finance costs and other 
charges) for the arrangement and that fee is fixed by reference to: 
 

o The amount of the tax advantage derived from the arrangement; or 
o Whether or not a tax advantage is actually derived from the arrangement. This 

would include an obligation on the intermediary to partially or fully refund the 
fees where the intended tax advantage derived from the arrangement was not 
partially or fully achieved.  

  
This hallmark is designed to capture those schemes that have been sold on the basis of the tax 
benefits that accrue under them. Notably, this hallmark targets both “premium fees” (a fee that 
is to a significant extent attributable to the tax advantage or to any extent contingent upon ob-
taining that tax advantage) and fees that are contingent on the tax benefits that arise under the 
scheme (i.e. contingent fees). 
 
The idea of a premium fee is that there is an amount payable that is attributable to both the 
value of the tax advice and the fact that it is not available anywhere else. However, if the conse-
quences of the scheme are widely-known and understood then the client would be unwilling to 
pay more than a normal fee for it. 
 
This hallmark would not be met if a tax adviser or another service provider assists a taxpayer in 
the reclaim of withholding taxes that have been unduly levied on a success fee basis. Here, the 
payment of the fee would be merely conditional to the refund of withholding taxes which is as 
such not a cross-border arrangement.  
 

 The “Standardized tax product” hallmark: An arrangement that has substantially stand-
ardised documentation and/or structure and is available to more than one relevant tax-
payer without a need to be substantially customised for implementation. 
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This hallmark is intended to capture what is often referred to as “mass-marketed schemes” 
which means an arrangement that is made available to more than one person and that uses 
standardised documentation that is not tailored to any material extent to the client’s circum-
stances. 
 
The fundamental characteristic of such schemes is their ease of replication. Essentially, all the 
client purchases is a prepared tax product that requires little, if any, modification to suit their 
circumstances. The adoption of the scheme further does not require the taxpayer to receive 
significant additional professional advice or services.  
 
The standardized tax product hallmark should not, however, be met in case of documentation 
such as loan agreements, service agreements and fund documentation as this type of docu-
ments has to be adapted to each individual case.33 Whether or not a service provider has tem-
plates that may serve as basis should not impact the analysis of this hallmark.  
 
4.3.2. Specific hallmarks linked to the MBT 
 
The Draft Law further provides for the following specific hallmarks which trigger reporting obli-
gations to the extent the MBT is met: 
 

 The “Loss company” hallmark: An arrangement whereby a participant in the arrange-
ment takes contrived steps which consist in acquiring a loss-making company, discon-
tinuing the main activity of such company and using its losses in order to reduce its tax 
liability, including through a transfer of those losses to another jurisdiction or by the ac-
celeration of the use of those losses. 

 
This hallmark targets situations in which a taxpayer acquires a shell company that has significant 
tax losses with a view to transfer new business activities to the loss company. Here, the idea 
would be to offset the income from new business activities with existing tax losses.34  
 

 The “Converting income scheme” hallmark: An arrangement that has the effect of con-
verting income into capital, gifts or other categories of revenue which are taxed at a 
lower level or exempt from tax. 

 
This hallmark addresses schemes for converting income into capital, gifts or other categories of 
revenue with the intention to benefit from a lower level of taxation.  
 
Here, the question arises whether, for example, the financing of participations with debt and 
the related payment of interest paid out of dividends and capital gains realized in relation to the 
participation meets the converting income scheme. Nevertheless, this hallmark only triggers 
reporting obligations if it can be established that the MBT is met.  
 

                                                      
33 Investment funds, loan agreements, etc. which are typically used in Luxembourg fund structures are legitimate investment vehi-

cles and commercial transactions that are not open to be interpreted as “standardized tax products”.   
34 This kind of transaction is commonly targeted by anti-abuse legislation implemented by EU Member States and should therefore 

not be efficient in practice. For example, in Luxembourg the so-called Mantelkauf jurisprudence provides for the potential applica-
tion of the General Anti-Abuse Rule (“GAAR”) to transactions involving loss companies. 
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 The “Circular transactions” hallmark: An arrangement which includes circular transac-
tions resulting in the round-tripping of funds, namely through involving interposed enti-
ties without other primary commercial function or transactions that offset or cancel 
each other or that have other similar features. 

 
This hallmark targets arrangements that include circular transactions involving interposed enti-
ties (without any economic activity other than participating in these transactions) or transac-
tions that overall offset each other. Thus, this hallmark targets non-genuine arrangements and 
arrangements that are characterized by artificiality (i.e. offsetting each other) and the absence 
of genuine economic reasons. On the contrary, an arrangement should not satisfy this hallmark 
when genuine economic reasons can be established for its existence.  
 
4.3.3. Specific hallmarks related to cross-border transactions 
 
The following specific hallmarks related to cross-border transactions trigger reporting obliga-
tions to the extent the MBT is met: 
 

 The “No or low taxation” hallmark: An arrangement that involves deductible cross-
border payments made between two or more associated enterprises where at least one 
of the following conditions occurs: 

 
o although the recipient is resident for tax purposes in a jurisdiction, that jurisdic-

tion does not impose any corporate tax or imposes corporate tax at the rate of 
zero or almost zero; 

 
o the payment benefits from a full exemption from tax in the jurisdiction where 

the recipient is resident for tax purposes; 
 

o the payment benefits from a preferential tax regime in the jurisdiction where 
the recipient is resident for tax purposes. 

 
These specific hallmarks focus on the tax treatment of the recipient of a deductible cross-border 
payment. Non-deductible payments do not come within the scope of this hallmark.  
 
This hallmark should frequently be met in case of foreign funds with a Luxembourg investment 
platform. In these circumstances, deductible (interest) payments to a foreign fund should gen-
erally not be subject to tax.  
 
However, it is interesting to note that the Draft Law explicitly states that the very presence of 
any of these hallmarks cannot alone be a reason for concluding that an arrangement satisfies 
the MBT. In other words, the benefit of a deduction at the level of the payer and the absence of 
taxation at the level of the recipient of the payment does generally not make it “one of the main 
benefits” of an arrangement for the purposes of the MBT. Otherwise, it would not make sense 
to subject this hallmark to the MBT. 
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4.4. Hallmarks that are not subject to the MBT 
 
4.4.1. Specific hallmarks related to cross-border transactions 
 
The following specific hallmarks related to cross-border transactions are not subject to a thresh-
old condition: 
 

 The “State-less company” and “black-listed country” hallmark: An arrangement that in-
volves deductible cross-border payments made between two or more associated enter-
prises where at least one of the following conditions occurs: 

 
o the recipient is not resident for tax purposes in any tax jurisdiction; 

 
o although the recipient is resident for tax purposes in a jurisdiction, that jurisdic-

tion is included in a list of third-country jurisdictions which have been assessed 
by Member States collectively or within the framework of the OECD as being 
non-cooperative. 

 
This hallmark targets two situations. First, situations where the recipient of a deductible cross-
border payment is not resident for tax purposes in any tax jurisdiction. As a consequence, the 
income will not be subject to tax anywhere. State-less companies are, however, a very exotic 
phenomenon and should hardly ever occur in practice. 
 
Second, situations involving recipients of deductible cross-border payments that are resident for 
tax purposes in a third state that is black listed by the EU or the OECD. Jurisdictions that are 
currently black listed include American Samoa, Guam, Samoa, Trinidad and Tobago, the US Vir-
gin Islands, Belize, Dominica, Fiji, Marshall Islands, Oman, United Arab Emirates and Vanuatu.  
 

 The “Double dip” hallmark: Deductions for the same depreciation on the asset are 
claimed in more than one jurisdiction. 

 
This hallmark targets situations where a taxpayer claims deductions for the depreciation of an 
asset in more than one jurisdiction, resulting in double dip outcomes (i.e. the same expenses are 
deducted twice).  
 
This hallmark should not be met, however, when for example the income of a subsidiary is in-
cluded under a controlled foreign company (“CFC”) regime in the tax base of the parent compa-
ny and as such income and expenses are recognised. Rather, this hallmark should merely target 
the uncommon situation where the depreciation of an asset is claimed in more than one juris-
diction.  
 

 The “Double relief” hallmark: Relief from double taxation in respect of the same item of 
income or capital is claimed in more than one jurisdiction. 

 
This hallmark captures situations where a taxpayer claims relief from double taxation in respect 
of the same item of income or capital in more than one jurisdiction. It is difficult to see which 
kind of situations should be targeted by this hallmark as the application of a tax exemption in 
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more than one jurisdiction would also require that the income is taxable in more than one juris-
diction.   
 

 The “Step-up in value” hallmark: There is an arrangement that includes transfers of as-
sets and where there is a material difference in the amount being treated as payable in 
consideration for the assets in those jurisdictions involved. 

 
This hallmark applies to transactions where an asset is transferred between associated enter-
prises and the sales price at the level of the selling entity is significantly lower than the acquisi-
tion price that is considered by the acquiring entity resident in another jurisdiction. Such step-up 
in value may result in higher depreciations at the level of the acquiring entity without the recog-
nition of latent capital gains in the jurisdiction of the entity selling the assets. 
 
4.4.2. Specific hallmarks concerning automatic exchange of information 
 
The Draft Law provides for the following specific hallmarks concerning automatic exchange of 
information of Financial Account information. 
 

 The “No CRS Reporting” hallmark: An arrangement which may have the effect of un-
dermining the reporting obligation under the laws implementing Union legislation or 
any equivalent agreements on the automatic exchange of Financial Account infor-
mation, including agreements with third countries, or which takes advantage of the ab-
sence of such legislation or agreements. Such arrangements include at least the follow-
ing: 

o the use of an account, product or investment that is not, or purports not to be, a 
Financial Account, but has features that are substantially similar to those of a 
Financial Account; 

o the transfer of Financial Accounts or assets to, or the use of jurisdictions that 
are not bound by the automatic exchange of Financial Account information with 
the State of residence of the relevant taxpayer; 

o the reclassification of income and capital into products or payments that are not 
subject to the automatic exchange of Financial Account information; 

o the transfer or conversion of a Financial Institution or a Financial Account or the 
assets therein into a Financial Institution or a Financial Account or assets not 
subject to reporting under the automatic exchange of Financial Account infor-
mation; 

o the use of legal entities, arrangements or structures that eliminate or purport to 
eliminate reporting of one or more Account Holders or Controlling Persons un-
der the automatic exchange of Financial Account information; 

o arrangements that undermine, or exploit weaknesses in, the due diligence pro-
cedures used by Financial Institutions to comply with their obligations to report 
Financial Account information, including the use of jurisdictions with inadequate 
or weak regimes of enforcement of anti-money-laundering legislation or with 
weak transparency requirements for legal persons or legal arrangements. 
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This specific hallmark captures situations where taxpayers enter into transactions that under-
mine reporting obligations in relation to automatic exchange of Financial Account information 
(Common Reporting Standard, CRS) regardless of whether this was intentional or not. Neverthe-
less, when this hallmark is satisfied, it is likely that the obligations under CRS have not been 
complied with. Thus, in these circumstances it would be wise to consider compliance with CRS 
obligations rather than reporting non-compliance with CRS obligations under the MDR.  
 
4.4.3. Specific hallmarks concerning beneficial ownership 
 
The Draft Law also sets out a specific hallmark relating to beneficial ownership which is not sub-
ject to a threshold requirement: 
 

 The “Disguising beneficial owners” hallmark: An arrangement involving a non-
transparent legal or beneficial ownership chain with the use of persons, legal arrange-
ments or structures: 

o that do not carry on a substantive economic activity supported by adequate 
staff, equipment, assets and premises; and 

o that are incorporated, managed, resident, controlled or established in any juris-
diction other than the jurisdiction of residence of one or more of the beneficial 
owners of the assets held by such persons, legal arrangements or structures; 
and 

o where the beneficial owners of such persons, legal arrangements or structures, 
as defined in Directive (EU) 2015/849, are made unidentifiable. 

 
This hallmark targets situations where a taxpayer intends to disguise its beneficial ownership 
through a cross-border investment structure that lacks substance. Here, disclosure obligations 
are triggered when the three conditions are met cumulatively.  
 
The first condition requires an analysis of the substance of the entities involved. When analysing 
the appropriateness of substance in an EU context, the wholly artificial arrangement doctrine of 
the Court of Justice of the European Union (“CJEU”) should be considered. This should signifi-
cantly limit the reporting obligations under this hallmark.  
 
The relevance of this hallmark should be largely diminished through the introduction of the new 
ultimate beneficial owner (“UBO”) register in Luxembourg that captures information on the 
UBOs of Luxembourg companies. 
 
4.4.4. Specific hallmarks concerning transfer pricing 
 
Finally, the Draft Law provides for the following specific hallmarks concerning transfer pricing 
that are not subject to a threshold condition: 
 

 The “Unilateral safe harbour” hallmark: An arrangement which involves the use of uni-
lateral safe harbour rules. 
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This hallmark captures transactions that rely on unilateral safe harbour rules adopted for trans-
fer pricing purposes. However, safe harbours are by definition targeted at transactions that are 
deemed immaterial by the legislator with a view to limit the administrative burden (in regard to 
small transaction that should not be material concerns to tax administrations). Therefore, it is 
difficult to comprehend the relevance of this hallmark in practice.  
 

 The “Hard-to-value Intangibles” hallmark: An arrangement involving the transfer of 
hard-to-value intangibles. The term “hard-to-value intangibles” covers intangibles or 
rights in intangibles for which, at the time of their transfer between associated enter-
prises: 

o no reliable comparables exist; and 

o at the time the transaction was entered into, the projections of future cash 
flows or income expected to be derived from the transferred intangible, or the 
assumptions used in valuing the intangible are highly uncertain, making it diffi-
cult to predict the level of ultimate success of the intangible at the time of the 
transfer. 

 
Hard-to-value intangibles received a lot of attention throughout the OECD BEPS Project. The 
Final Report on BEPS Actions 8 – 10 (Aligning transfer pricing outcomes with value creation) and 
the 2017 Revision of the OECD Transfer Pricing Guidelines include specific guidance on transfer 
pricing aspects of hard-to-value intangibles. 
 
The reason for this is that intangibles are increasingly important value drivers for multinational 
businesses and the absence of reliable data when intangibles are transferred at an early stage 
(when it is not clear whether an intangible will be successful or not) created much concern on 
the part of tax administrations.  
 

 The “Business restructuring” hallmark: An arrangement involving an intragroup cross-
border transfer of functions and/or risks and/or assets, if the projected annual earnings 
before interest and taxes (EBIT), during the three-year period after the transfer, of the 
transferor or transferors, are less than 50 % of the projected annual EBIT of such trans-
feror or transferors if the transfer had not been made. 

 
This hallmark targets business restructurings that result in a significant reduction of the profita-
bility of an entity as a consequence of the cross-border business restructuring. This could, for 
example, involve the conversion of a full-fledged manufacturer into a toll manufacturer that 
merely renders services to other group companies or the conversion of a full-fledged distributor 
into a limited-risk distributor. In these cases, a significant drop in profitability might be expected 
at arm’s length. It is worth mentioning that business restructurings should also be covered in a 
multinational’s master file.  
 
The liquidation of a company should not be a business restructuring that comes within the 
scope of this hallmark even if the activities of the liquidated company are subsequently per-
formed by another company. Instead, it is evident that this hallmark is targeted at business re-
structurings within the meaning of Chapter IX of the OECD Transfer Pricing Guidelines for Multi-
national Enterprises and Tax Administrations. 
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5. The Main Benefit Test  
 
5.1. Overview  
 
As mentioned above, many of the hallmarks set out in the Appendix to the Draft Law are subject 
to an additional threshold test. The purpose of the MBT is to filter out irrelevant disclosure and 
to reduce some of the compliance and administration burden of the disclosure regime by target-
ing only tax-motivated transactions that are likely to pose the greatest tax policy and revenue 
risks. 
 
The MBT is fulfilled if “it can be established that the main benefit or one of the main benefits 
which, having regard to all relevant facts and circumstances, a person may reasonably expect to 
derive from an arrangement is the obtaining of a tax advantage”. Hence, this test compares the 
value of the expected tax advantage with any other benefits likely to be obtained from the 
transaction. This requires an objective analysis of all benefits obtained from an arrangement. 
According to the Final Report on BEPS Action 12, the MBT sets a relatively high threshold for 
disclosure. 
  
It is interesting to note that the Draft Law explicitly states that the tax treatment of a cross-
border payment at the level of the recipient cannot alone be a reason for concluding that an 
arrangement satisfies the MBT. Thus, it does not matter per se (i) if the jurisdiction of the recipi-
ent of a payment does not impose any corporate tax or imposes corporate tax at a rate of zero 
or almost zero or (ii) if the payment benefits from a full exemption or (iii) a preferential tax re-
gime.  
 
The analysis of the MBT can further not be seen in isolation from certain anti-abuse legislation 
such as the GAAR that had to be implemented by EU Member States in accordance with the EU 
Anti-Tax Avoidance Directive (“ATAD”) and the principal purposes test (“PPT”) that has been 
implemented in bilateral tax treaties through the multilateral instrument (“MLI”). In other 
words, when it is concluded that the main benefit or one of the main benefits of an arrange-
ment was a tax benefit, this may also have an impact on the analysis of the GAAR or the PPT.  
 
5.2. Application to international investments 
 
With regard to the application of disclosure rules to international investment structures, the 
Final Report on BEPS Action 12 states that several countries with MDR indicated that, in prac-
tice, they receive comparatively fewer disclosures of cross-border schemes. The reason for this 
lower number of disclosures is considered to be partly a consequence of the way international 
schemes are structured and the approach taken by these regimes in formulating the require-
ments for disclosure of a reportable scheme.  
 
The Final Report on Action 12 mentions that cross-border schemes typically generate multiple 
tax benefits for different parties in different jurisdictions and the domestic tax benefits that 
arise under a cross-border scheme may seem unremarkable when viewed in isolation from the 
rest of the arrangement as a whole.  
 
For those hallmarks that need to meet the MBT as a threshold condition for disclosure, it is stat-
ed that the MDR can be difficult to apply in the context of cross-border arrangements that trig-
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ger tax consequences in a number of different jurisdictions. In practice, such arrangements may 
not meet the MBT if the taxpayer can demonstrate that the value of any (domestic) tax benefits 
was incidental when viewed in light of the commercial benefits of the transaction as a whole.  
 
The Final Report on Action 12 acknowledges that cross-border investments often involve a 
broader commercial transaction such as an acquisition, refinancing or restructuring. Such ar-
rangements are customized so that they are taxpayer and transaction specific and may not be 
widely promoted in the same way as a domestically marketed scheme. It is stated that for these 
reasons it may be difficult to target these schemes with generic hallmarks that target promoted 
schemes, which can be easily replicated and sold to a number of different taxpayers. 
 
In view of the high threshold standard presented by the MBT, the Final Report on Action 12 
even recommended not to include it as a threshold condition. Instead, it was recommended to 
include hallmarks that focus on the kinds of BEPS techniques that are known to give rise to tax 
policy or revenue concerns without including a threshold requirement.   
 
Nevertheless, as stated in DAC 6, the principle of proportionality has been considered when 
designing the scope of the Directive. Under the principle of proportionality, the content and 
form of Union action shall not exceed what is necessary to achieve the objectives of the Trea-
ties. In this regard, the MBT is key to limit disclosure obligations to tax-driven arrangements that 
take advantage of loopholes. 
 
In light of the above, it can generally be considered that international investments in real estate, 
businesses or debt, even if they are structured in a way that takes account of tax benefits and 
costs, should seldom be subject to mandatory disclosure unless one of the hallmarks that trigger 
automatic reporting obligations is fulfilled. 
 
5.3. Developing a reasonable approach 
 
The Final Report on BEPS Action 12 provides useful guidance with regard to the interpretation of 
the MBT. Nevertheless, the somewhat vague wording of the MBT may make it unpractical to 
apply this test in practice.  
 
While the MDR requires a good understanding of Luxembourg and international tax law and 
judgement when it comes to the assessment as to whether a hallmark is applicable or the MBT 
is met, tax intermediaries are not per se tax specialists. Therefore, it is important to develop a 
reasonable approach that can be systematically applied by all tax intermediaries and which pro-
duces clear-cut results, taking away the ambiguity from the MBT.   
 
Based on the wording of the MBT and the purpose of the MDR, practitioners might consider 
analysing five questions. Three of these questions are primary questions that are directly linked 
to the MBT (questions a – c), whereas the remaining two questions are complementing the 
analysis through a focus on logical aspects (questions d and e). 
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a) Is it reasonable to consider that the investment would have been made in the absence 
of the tax benefit? 

 
When it can be reasonably established that an arrangement or investment would have been 
entered into or made in the absence of a particular tax benefit, such arrangement or investment 
should generally not be made for the purpose of obtaining a tax advantage. Instead, a tax bene-
fit may result from the optimization of the overall tax position within the limits of all applicable 
tax laws. In these circumstances, the tax benefits are ancillary to the main purpose of generating 
income, creating value and benefiting from an increase in value.  
 

b) Are the commercial and other benefits more significant than the tax advantage? 
 
This question is related to the first question and compares the value of all commercial and other 
benefits to the aggregate amount of tax advantages. However, in practice it may not be clear 
what amounts are to be compared given that various commercial and tax benefits may arise in 
several jurisdictions which requires a good understanding of international tax law. 
 
In the absence of any clear guidance in this respect, it seems reasonable to make a broad ap-
proximation of the aggregate commercial and tax benefits. When investments are focusing on 
the generation of income, tax benefits should generally only be a fraction of the amount of in-
come.  
 
In stark contrast, if obtaining a tax benefit is a main benefit, the pre-tax profit may be expected 
to be insignificant compared to the tax benefit. In these circumstances, the arrangement is tax 
driven and taxpayers aim at benefiting from a tax advantage (for example, benefiting from a tax 
feature such as the allocation of losses in case of certain loss creation schemes) rather than real-
izing a return on their investments. In other words, taxpayers engage into a scheme with a view 
to obtain tax advantages rather than merely optimizing the tax position of an arrangement that 
is intended to generate income. 
 

c) Are there genuine commercial reasons for an investment other than benefiting from a 
tax advantage? 

 
This question considers the commercial rationale and business purpose of an arrangement or a 
series of arrangements and is linked to the potential application of the GAAR. The GAAR applies 
in case of an arrangement or a series of arrangements which has been put in place for the main 
purpose or one of the main purposes of obtaining a tax advantage that defeats the object or 
purpose of the applicable tax law. For the purposes of the GAAR an arrangement or a series 
thereof shall be regarded as non-genuine to the extent they are not put in place for valid com-
mercial reasons which reflect economic reality.  
 
Thus, the existence of commercial reasons and business purpose may exclude the application of 
the GAAR. Despite the scope of the mandatory disclosure regime is broader than that of the 
GAAR, the answer to this question will be helpful to rule out a potential application of the GAAR 
and informs the analysis of the MBT.  
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d) Does the arrangement merely rely on the application of tax law (i.e. there are explicit 
rules) as opposed to taking advantage of loopholes or mismatches between two or 
more tax systems? 

 
The mandatory disclosure regime aims at providing early information on potentially aggressive 
cross-border tax planning arrangements. In the Preamble (No. 2) of the Commission Recom-
mendation of 6 December 2012 on aggressive tax planning, the latter has been defined as fol-
lows: “Aggressive tax planning consists in taking advantage of the technicalities of a tax system 
or of mismatches between two or more tax systems for the purpose of reducing tax liability. Ag-
gressive tax planning can take a multitude of forms. Its consequences include double deductions 
(e.g. the same loss is deducted both in the State of source and residence) and double non-
taxation (e.g. income which is not taxed in the source State is exempt in the State of residence).” 
 
This definition suggests that aggressive tax planning relies on loopholes and mismatches be-
tween different tax systems that result in double deductions or double non-taxation. This defini-
tion of aggressive tax planning would significantly limit the scope of the reporting obligations 
under the MDR.  
 
However, even if one considers a broader meaning of aggressive tax planning, the mere applica-
tion of tax law that explicitly governs an arrangement should not meet the MBT. Here, the tax 
treatment of the arrangement is in line with the policy intent of the legislation upon which the 
arrangement relies. This question might be difficult to answer by non-tax experts though.  
 

e) Is the arrangement or a series of arrangements known to the tax authorities involved? 
 
When an arrangement or a series of arrangement is known to the tax authorities directly con-
cerned by the arrangement(s), it can be assumed that the tax authorities and the legislator have 
all necessary information at their disposal to tackle such arrangement. Thus, when the answer 
to this question is yes, the reporting of these arrangements might not provide useful infor-
mation to the tax authorities. 
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6. Determining reportable cross-border arrangements 
 
When determining whether advice on a particular arrangement is reportable under the MDR, it 
first has to be analysed whether the arrangement has a cross-border dimension. In case of Pri-
vate Equity investments made via Luxembourg, arrangement will often meet this condition. 
 
Thereafter, it has to be analysed whether one of the hallmarks is present. In case of Luxembourg 
fund structures, none of the hallmarks might be fulfilled. In case of foreign fund structures, the 
cross-border relationships between a Luxembourg company and the foreign fund may likely fall 
within the “no or low taxation” hallmark when interest or other payments are made to the fund 
that are deductible for Luxembourg tax purposes (despite a Luxembourg fund vehicle would also 
benefit from a corporate income tax exemption). 
 
When at least one of the hallmarks is fulfilled, it has to be verified whether the hallmark is sub-
ject to the MBT. If this is not the case, there is an automatic reporting obligation under the MDR. 
When the hallmark is subject to the MBT, it is necessary to perform a comprehensive analysis of 
all relevant facts and circumstances in order to determine whether the main benefit or one of 
the main benefits was the obtaining of a tax advantage.  
 
The analysis to be performed is depicted in the checklist below:  
 

 
 
 
 

Does the arrangement have a cross-

border dimension ?

Is the hallmark subject to the main 

benefit test (MBT) ?

Is the MBT satisfied ?

The arrangement is reportable 

under the mandatory disclosure

regime

The arrangement is not

reportable under the mandatory

disclosure regime

Is one of the hallmarks fulfilled ?

no

yes

yes

no

yes

yes no

no

Is there an arrangement ?

yes

no
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Case study: The Luxembourg private equity fund 
 
On 1 March 2019, a Luxembourg asset manager established a Luxembourg fund (a Reserved 
Alternative Investment Fund or “RAIF”, in the legal form of a special limited partnership) for 
investing into businesses across Europe. The investors in the Fund are institutional investors 
such as pension funds and insurance companies resident in the EU and North America that in-
vest the contributions of assured persons to generate regular income to be able to fulfil their 
obligations towards them. The asset manager employs a number of qualified employees in Lux-
embourg that render fund management services to the Fund.  
 
The investments of the fund are made via a Luxembourg company (“LuxCo”) and local holding 
companies (“Local BidCo”). The investments in the foreign operational companies (“Foreign 
OpCos”) are financed by a mixture of equity and debt. To the extent possible, debt funding is 
generally preferred as it is less formalistic to grant and repay a loan and the interest accrued 
under a loan facilitates cash repatriation. The Local BidCos and Foreign OpCos are generally sub-
ject to tax in their state of residence. 
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The fund structure is depicted in the following chart: 
 
 

 
 
 
The Local BidCos may deduct arm’s length interest charged under the loan granted by LuxCo 
(within the limits of local thin capitalization or earning stripping rules).  
 
Dividend and interest payments made by the Local BidCos and Foreign OpCos should generally 
not subject to withholding tax or benefit from a reduced or zero withholding tax rate under EU 
Directives or an applicable tax treaty.  
 
At the level of LuxCo, the interest income is subject to corporate income tax and municipal busi-
ness tax at an aggregate rate of 24.94% (in 2019). LuxCo finances the loan receivables owed by 
the Local BidCos largely with loans granted by the Fund. In this regard, LuxCo determined an 
arm’s length financing margin for remunerating the functions performed, risks assumed and the 
assets used. In accordance with the new Luxembourg transfer pricing regime, LuxCo bears all 
the risks in relation to the financing activities (credit risk, etc.) and has the financial capacity to 
bear the risk in case it materializes (i.e. LuxCo is financed with sufficient equity to cover the risk 
in case it materializes). Dividends received by LuxCo from the Local BidCos benefit from a tax 
exemption under the Luxembourg participation exemption regime (that is the implementation 
of the EU Parent/Subsidiary Directive into Luxembourg tax law).  
 
Interest payments made by LuxCo to the Fund are not subject to Luxembourg withholding tax. In 
contrast, dividends paid by LuxCo to the Fund should likely be subject to Luxembourg withhold-
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ing tax at a rate of 15%, subject to any reliefs available due to the nature of the investors in the 
Fund. The Fund is not subject to corporate income tax, municipal business tax and net wealth 
tax but has to pay an annual subscription tax of 0.01% (applicable on the net asset value of the 
Fund). 
 
There exist a number of commercial reasons for investing via separate Local BidCos into differ-
ent businesses (segregation of investments, managing bank guarantees, adding flexibility in re-
gard to future disposals, etc.). Likewise, LuxCo is established for a number of commercial and 
legal reasons, such as: 

- Protection of the Fund from the liabilities of and potential claims against the Fund’s in-
vestments; 

- Facilitation of debt funding (including debt obtained from third parties); 

- Management of investments (including the acquisition and disposal thereof); 

- Administration of claims for relief of withholding tax under any applicable tax treaty. 
 
LuxCo performs a number of functions in regard to its investment activities, including: 

- Approving and monitoring of investments; 

- Carrying on treasury functions; 

- Maintaining the books and records of the company;  

- Ensuring compliance with regulatory requirements in the investment jurisdictions;  

- Rendering of administrative and other services to subsidiaries; 

- Monitoring of dividend, interest and other payments; 

- Monitoring and management of risks in relation to the investment activities; 

- Dealing with accounting and bookkeeping requirements. 
 
All these activities are performed by the Directors of LuxCo. LuxCo rents office premises that are 
at the disposal of its Directors. With regard to some functions, the Luxembourg Directors rely on 
information provided by the asset manager (e.g. approving and monitoring of investments). 
 
In addition, the Directors of LuxCo supervise the following functions that are outsourced to qual-
ified Luxembourg service providers: 

- Drafting of legal documentation; 

- Preparation of financial reporting; 

- Direct and indirect tax compliance. 
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With regard to the choice of Luxembourg as a fund and holding location, the asset manager had 
a number of reasons including, in particular:   

- Extensive experience with the Luxembourg regulatory environment and available fund 
regimes; 

- The flexible and diverse regulatory and legal environment; 

- Lender and investor familiarity with the location; 

- Access to qualified personnel; 

- Existing business relationships with various services providers, depositary banks, etc; 

- The extensive tax treaty network of Luxembourg; and 

- Political stability. 
 
The question arises whether the tax intermediaries involved are under an obligation to report 
the Luxembourg investment platform by 31 August 2020 under the MDR.  
 

 Is there a cross-border arrangement? 
 
The Fund invests into European businesses via a Luxembourg investment platform that should 
(together with all the other relationships such as loan agreements) be cross-border arrange-
ments within the meaning of the MDR. 
 

 Is one of the hallmarks fulfilled? 
 
In the present case, none of the hallmarks should be fulfilled. With regard to the “no or low tax” 
hallmark that might be considered with regard to payments made by LuxCo to the Fund, the 
cross-border element is missing as both the Fund and LuxCo are established in Luxembourg. 
Payments made by the Local BidCos to LuxCo are taxable in Luxemburg so that the “no or low 
tax” hallmark is equally not satisfied in this respect.  
 
It follows that this Luxembourg private equity fund is not a reportable scheme under the MDR. 
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Case study: The foreign private equity fund 
 
On the basis of the fact pattern of the previous case study, it is assumed that the fund is estab-
lished abroad in the form of a Limited Partnership (L.P.). In this case, the Fund invests in LuxCo 
that functions as a Luxembourg investment platform for investments into businesses across 
Europe. 
 
The fund structure is depicted in the following chart: 
 
 

 
 
 
The question arises whether the tax intermediaries involved are under an obligation to report 
the foreign fund with the Luxembourg investment platform by 31 August 2020 under the MDR.  
 

 Is there a cross-border arrangement? 
 
The Fund invests into European businesses via a Luxembourg investment platform that should 
(together with all the other relationships such as loan agreements) be cross-border arrange-
ments within the meaning of the MDR. 
 

 Is one of the hallmarks fulfilled? 
 
In the present case, the “no or low tax” hallmark should be fulfilled assuming that deductible 
interest payments made by LuxCo to the Fund are tax exempt. This is because of the cross-
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border context of payments made from Luxembourg to the fund jurisdiction (despite a Luxem-
bourg fund would also be exempt from corporate income taxation). However, the “no or low 
tax” hallmark only triggers reporting obligations if the MBT is met. 
 

 MBT 
 
When analysing the MBT, the following questions should be considered: 
 

a) Is it reasonable to consider that the investment would have been made in the absence 
of the tax benefit? 

 
Private equity investments are made for generating ongoing income, to create value and to real-
ize capital gains at the end of the investment period. Any tax benefit generated as part of these 
investments should only be a fraction of the overall income. Therefore, it can be reasonably 
assumed that a typical investor would make the investment in the fund even in the absence of 
any particular tax benefit.  
 

b) Are the commercial and other benefits more significant than the tax advantage? 
 
Given that the amount of any tax benefit obtained in the context of private equity investments 
should be a fraction of the amount of income and capital gains generated, it is reasonable to 
assume that the commercial benefits are much more significant than the aggregate amount of 
tax benefits. 
 

c) Are there genuine commercial reasons for an investment other than benefiting from a 
tax advantage? 

 
As mentioned in the fact pattern, there exist a number of genuine commercial reasons for the 
existence of the fund and its Luxembourg investment platform. 
 

d) Does the arrangement merely rely on the application of tax law (i.e. there are explicit 
rules) as opposed to taking advantage of loopholes or mismatches between two or 
more tax systems? 

 
The tax treatment of all aspects of the investment structure is governed by law that, among 
others, limits the amount of debt funding and the amount of deductible interest expenses. 
Likewise, the tax treatment of the equity investment is specified under the domestic tax laws of 
the jurisdictions concerned. Thus, the tax treatment is consistent with the policy intent of the 
legislator. 
 

e) Is the arrangement or a series of arrangements known to the tax authorities involved? 
 
The investments rely on common commercial arrangements that are known to the tax authori-
ties concerned by their tax treatment. Therefore, the reporting of these investments should be 
irrelevant. 
In light of the above, it may be concluded that the MBT is not met in the present case. 
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7. Conclusion 
 
The new MDR enters into force on 1 July 2020 and applies to cross-border arrangements whose 
first step was implemented after 25 June 2018 (that is the day DAC 6 entered into force). It can 
be anticipated that the analysis of potential reporting obligations under the MDR will become an 
integral part of each and every tax analysis. This on its own will have the desired deterrence 
effect as both tax intermediaries and taxpayers will need to carefully consider potential report-
ing obligations.  
 
Private equity investments are not in the focus of the MDR. While in many cases none of the 
hallmarks should be fulfilled, it can be anticipated that if a hallmark is fulfilled, it will likely be a 
hallmark that is subject to the MBT. This sets the bar for reporting quite high. Given that inter-
national investments are made for legitimate commercial reasons (generating regular income, 
maximization of value, etc.) and not for generating tax benefits, the MBT should generally not 
be met in these cases. 
 
With the Draft Law being released, tax intermediaries and taxpayers are now in a position to 
prepare themselves for the new reporting obligations. Ultimately, the mandatory disclosure 
regime may also be viewed as an opportunity to consider and emphasize the commercial rea-
sons and business rationale driving international investments and business activities. 
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Nigeria

INSIGHT: Section 19 of Nigeria’s Companies Income Tax Act—a
Controversial Provision

BY OLUFEMI BABEM

The provisions of the Companies Income Tax Act on
taxation of dividend paid by a company have given rise
to more controversy than any other tax provision in Ni-
geria at this time.

The phrase ‘‘excess dividend tax’’ (EDT) was coined
from the interpretation of section 19 of the Companies
Income Tax Act (CITA), LFN 2004 (amended in 2007).
This section states that:

‘‘Where a dividend is paid out as [this word should
have been ‘‘of.’’ This correction was adopted by the
Federal High Court and the Court of Appeal while re-
viewing the various cases on this section] profit on
which no tax is payable due to —

(a) no total profits; or
(b) total profits which are less than the amount of

dividend which is paid, whether or not the recipient of
the dividend is a Nigerian company,

is paid by a Nigerian company, the company paying
the dividend shall be charged to tax at the rate pre-
scribed in subsection (1) of section 40 of this Act as if
the dividend is the total profits of the company for the
year of assessment to which the accounts, out of which
the dividend is declared, relates.’’

Dispute over Interpretation
The interpretational dispute hinges on whether the

above provision imposes tax on dividend paid by a com-
pany, irrespective of the tax attribute of the profits out
of which the dividend is paid.

I will discuss the two views on this provision, and
consider the statutory purpose of the section.

The Literal View
This view is held by the Nigerian tax authority and

supported by a judgment of the Federal High Court
(FHC) Lagos in Oando PLC v Federal Inland Revenue
Service Appeal No: FHC/L/6A/2014. The proponents of
this view argue that the provisions of section 19 are
clear and unambiguous, and it is an anti-avoidance tax
provision which should be interpreted literally.

This view rests on the position that section 19 poten-
tially considers the dividend as a taxable profit of the
company in the year of assessment it is paid. The pro-
ponents of this view argue that the purpose of this sec-
tion is to tax dividend paid to shareholders if it is higher
than the taxable profit of the company.

The arguments for this view were summarized by
Justice I.N. Buba of the FHC as follows:

s Section 19 is applicable whenever the dividend
paid out by a company in a year of assessment exceeds
its total profit/taxable profit for that year. When a com-
pany pays out dividend that exceeds its taxable profits
in any year, it represents to all stakeholders that its
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A draft law implementing the Council Directive (EU) 
2018/822 of May 25, 2018 (DAC 6) regarding mandatory 
exchange of information in the field of taxation in 
relation to reportable cross-border arrangements has 
been submitted by the government to the Luxembourg 
parliament.

As expected, the wording of the draft law largely 
resembles the wording of DAC 6 and the commentaries 
to the draft law provide few explanations on how it will 
be interpreted and applied in practice. Therefore, some 
of the rather vague terms and concepts used in DAC 6 
will continue to give rise to uncertainty and will require 
interpretation.

The investments and business activities of 
Luxembourg companies often have a cross-border 
dimension. In these cases, the question needs to be 
answered whether a particular piece of advice, or 
involvement in implementation, is reportable. This 
article provides a clear and concise overview of the new 
mandatory disclosure regime and the mechanism that 
triggers reporting obligations.

What Type of Arrangements Will 
Need to be Reported?

Under the draft law, EU tax intermediaries such 
as tax advisers, accountants and lawyers who design 
and/or promote tax planning schemes will have to 
report potentially aggressive tax planning cross-border 
arrangements to the tax authorities.

The term “arrangement” may also include a series of 
arrangements, and an arrangement may comprise more 
than one step: hence, the understanding of the term 

within the meaning of the draft law is very broad. An 
arrangement is considered as cross-border if it concerns 
either (i) more than one EU member state, or (ii) an EU 
member state and a third country.

Cross-border arrangements may be reportable if they 
contain at least one of the hallmarks listed in an annex 
to the draft law. These hallmarks describe characteristics 
or features of cross-border arrangements that might 
present an indication of a potential risk of tax avoidance.

Certain hallmarks must fulfill a main benefit test 
(MBT). The draft law provides that this test will be 
satisfied if “it can be established that the main benefit or 
one of the main benefits which a person may reasonably 
expect to derive from an arrangement, having regard to 
all relevant facts and circumstances, is the obtaining of 
a tax advantage.”

The draft law shall apply to all “direct” taxes of any 
kind levied by or on behalf of a member state or the 
member state’s territorial or administrative subdivisions, 
including the local authorities, but also by a third country. 
However, this draft law shall not apply to value-added 
tax and customs duties, nor to excise duties covered 
by other EU legislation on administrative cooperation 
between member states. This draft law shall also not 
apply to compulsory social security contributions.

What Hallmarks are Used to 
Determine Reportable Cross-border 

Arrangements?
Hallmarks are divided into two categories: generic 

and specific. Generic hallmarks target features that are 
common to promoted schemes, such as the requirement 

INSIGHT: DAC 6—New Reporting Obligations of Tax Intermediaries in 
Luxembourg

By Oliver R. Hoor



profit for the year is equal to the amount of the dividend
paid.

s In applying section 19, the source of the profit out
of which the dividend is paid is not relevant, as long as
the dividend exceeds the company’s total profit for the
year of assessment in which it is paid out.

s The literal application of this section does not re-
sult in double taxation because the taxable profit for the
year (if any) is deducted from the dividend paid to com-
pute the ‘‘excess of dividend’’ or ‘‘excess profit’’ that is
subject to additional tax.

The Contextual View
Proponents of this view claim the doctrine of absur-

dity, i.e., in law, strict literal interpretations of statutes
can lead to seeming absurdity or to results that are con-
trary to principles of natural justice.

Justice Fasanmi of the Court of Appeal, in Nigerian
Breweries PLC v The Governor of Oyo State & Ors
(2011) LPELR 4610 CA, held that the cardinal principle
of interpretation of words in a statute is that, if the
words of a statute are clear, the court must give effect
to the literal meaning. However, if the literal meaning
may result in ambiguity or injustice, a court of law,
which is also a court of justice, may seek internal aid
within the body of the statute or external aid from the
statute in pari materia in order to resolve the ambiguity
or avoid injustice.

This view builds on the argument that the literal in-
terpretation of section 19 does not harmonize with the
entire CITA, i.e., it is not consistent with the interpreta-
tion of other provisions of the CITA on taxation of prof-
its and dividend in Nigeria, especially section 18(c) (ex-
emption of certain dividends from further tax), section
23 (profits exempted), and section 80 (deduction of tax
from dividend).

Other arguments include:
s The tax attribute of the profits out of which the

dividend is paid is an important consideration in the ap-
plication of section 19. The first step in evaluating
whether this section will apply to dividend paid by a
company is to determine that, though the profits out of
which the dividend is paid are taxable, no tax is paid/
payable on such profits due to no total profits or total
profits which are less than the dividend amount.
Hence, profits that have previously been subject to in-
come tax, or profits specifically exempted from tax un-
der the CITA should not come under the purview of sec-
tion 19. This is aptly illustrated by section 17(3) of the
Industrial Development (Income Tax Relief) Act (IDA),
LFN 2004, as it relates to profits from pioneer activities.
This section states that ‘‘So much of the amount of any
dividends so debited to the account as are received by a
shareholder in the pioneer company shall,. . ., be ex-
empt from tax in the hands of that shareholder and
shall for the purposes of the principal Act (i.e., the
CITA) and the Personal Income Tax Act, be deemed to
be paid out of profits on which tax is not paid or pay-
able’’ (additions in brackets and emphasis are the au-
thor’s). In essence, the reason no tax is payable on any
dividends paid by a pioneer company in line with this
section is because the profits are exempt from tax un-
der the CITA.

s The literal interpretation is not equitable. By
simple illustration, if we assume a company recorded

distributable profit of $50 in 2017 financial year (FY)
that was not subject to tax in that year because there
was no taxable profit. But in 2018 FY, the company re-
corded a taxable profit of $100, and pays out the $50
distributable profit from 2017 FY to its shareholders as
dividend. Section 19 will not be triggered in 2018 FY
based on the literal interpretation. However, if we as-
sume that the company paid tax on the distributable
profit of $50 in 2017 FY, but recorded no taxable profit
in 2018 FY, the $50 will be subject to tax again in 2018
in line with the literal interpretation. The literal inter-
pretation may therefore result in double taxation of
profits, because profits that have previously been sub-
ject to tax may be assessed to tax twice at the rate of 30
percent as demonstrated above.

s While section 19 is an anti-avoidance provision, it
is remedial in nature rather than penal. This section is
not meant to discourage companies from paying divi-
dend to shareholders, or to penalize them for doing so.
Rather, it empowers the government to levy a tax on
distributable profits which had not been previously sub-
ject to income tax for the specific reasons stated in the
section.

Discerning the ‘‘Spirit of the Law’’
If a provision of the law is capable of two contesting

interpretations, it may be necessary to determine its
purpose by reviewing the history of the law, the appli-
cable conditions at the time of enacting the law, and the
mischief the law was expected to solve. Usually, to do
this, one may need to review previous versions of the
law, or speeches/explanatory memoranda of the law-
makers when the section was enacted.

The provision on taxation of dividend as the total
profits of a company was first introduced in Nigeria by
a Military Decree—Finance (Miscellaneous Taxation
Provisions) Decree 4 of 1985 (Decree 4). Decree 4
amended the CIT Decree 1979, and formalized certain
tax measures and tax incentives. Paragraph 21 of De-
cree 4 amended section 16 of the CIT Decree 1979 by
substituting it with the following:

‘‘In the case of a company which is neither a Nigerian
company nor engaged in a trade or business in Nigeria
at any time during a year of assessment:

(a) no tax shall be charged on it for that year in re-
spect of any dividend received by it from a Nigerian
company apart from the tax withheld under section 59B
of this Act;

(b) where however the dividend is paid out of prof-
its which have not been subjected to tax whether the
recipient of the dividend is a Nigerian company or
not, the company paying the dividend shall be
charged to tax at the rate prescribed in subsection (1)
of section 28 as if such dividend is the total profits of
the company for the year of assessment which relates
to accounts out of which the dividend is declared;
(emphasis the author’s)

(c) nothing in this Act shall confer on such company
or on the company paying the dividend the right to re-
payment of tax paid by reason of the provisions of this
section.’’

Unfortunately, the explanatory notes at the end of
Decree 4 did not provide specific insight on the intro-
duction of section 16 in the CIT Decree 1979. However,
this section was further amended by the Finance (Mis-
cellaneous Tax Provisions) Decree 12 of 1987.
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mischief the law was expected to solve. Usually, to do
this, one may need to review previous versions of the
law, or speeches/explanatory memoranda of the law-
makers when the section was enacted.

The provision on taxation of dividend as the total
profits of a company was first introduced in Nigeria by
a Military Decree—Finance (Miscellaneous Taxation
Provisions) Decree 4 of 1985 (Decree 4). Decree 4
amended the CIT Decree 1979, and formalized certain
tax measures and tax incentives. Paragraph 21 of De-
cree 4 amended section 16 of the CIT Decree 1979 by
substituting it with the following:

‘‘In the case of a company which is neither a Nigerian
company nor engaged in a trade or business in Nigeria
at any time during a year of assessment:

(a) no tax shall be charged on it for that year in re-
spect of any dividend received by it from a Nigerian
company apart from the tax withheld under section 59B
of this Act;

(b) where however the dividend is paid out of prof-
its which have not been subjected to tax whether the
recipient of the dividend is a Nigerian company or
not, the company paying the dividend shall be
charged to tax at the rate prescribed in subsection (1)
of section 28 as if such dividend is the total profits of
the company for the year of assessment which relates
to accounts out of which the dividend is declared;
(emphasis the author’s)

(c) nothing in this Act shall confer on such company
or on the company paying the dividend the right to re-
payment of tax paid by reason of the provisions of this
section.’’

Unfortunately, the explanatory notes at the end of
Decree 4 did not provide specific insight on the intro-
duction of section 16 in the CIT Decree 1979. However,
this section was further amended by the Finance (Mis-
cellaneous Tax Provisions) Decree 12 of 1987.
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for confidentiality or the payment of a premium fee. 
Generic hallmarks can be used to capture new and 
innovative tax planning arrangements as well as mass-
marketed transactions that promoters may easily 
replicate and sell to a variety of taxpayers.

Specific hallmarks are used to target known 
vulnerabilities in the tax system and techniques that are 
commonly used in tax avoidance arrangements such as 
the use of loss creation, leasing and income conversion 
schemes.

The draft law follows the logic of DAC 6 and sets out 
the following five categories of hallmarks:

•  general hallmarks linked to the MBT;
•  specific hallmarks linked to the MBT;
•  specific hallmarks related to cross-border 

transactions;
•  specific hallmarks concerning automatic exchange 

of information and beneficial ownership; and
•  specific hallmarks concerning transfer pricing.
Neither the draft law nor the commentaries to the 

draft law provide much explanation on the interpretation 
of these hallmarks. However, given that the mandatory 
disclosure regime (DAC 6) is inspired by the Final Report 
on BEPS Action 12 (Mandatory Disclosure Rules) that is 
also referred to in the commentaries to the draft law, the 
guidance provided in this Report may be a useful source 
of interpretation.

What is the Main Benefit Test?
Many of the hallmarks set out in the annex to the 

draft law are subject to an additional threshold test. 
This means that many of the hallmarks only trigger a 
reporting obligation when an arrangement meets the 
MBT, reducing the risk of excessive or defensive filings. 
This should enhance the usefulness of the information 
collected because the focus will be on arrangements that 
have a higher probability of truly presenting a risk of tax 
avoidance.

As mentioned above, the MBT is fulfilled if “it can 
be established that the main benefit or one of the main 
benefits which, having regard to all relevant facts and 
circumstances, a person may reasonably expect to 
derive from an arrangement is the obtaining of a tax 
advantage.” Hence, this test compares the value of the 
expected tax advantage to any other benefits likely to be 
obtained from the transaction.

According to the Final Report on BEPS Action 12, 
the MBT sets a relatively high threshold for disclosure. 
In practice, arrangements may not meet the MBT if 
the taxpayer can demonstrate that the value of any 
tax benefits was incidental when viewed in light of 
the commercial benefits of the transaction as a whole. 
Moreover, cross-border arrangements are generally 
taxpayer and transaction specific and not widely 
promoted as domestically marketed schemes.

It is interesting to note that the draft law (in accordance 
with DAC 6) explicitly states that the tax treatment of a 
cross-border payment at the level of the recipient cannot 
be the sole reason for concluding that an arrangement 
satisfies the MBT. Thus, it does not matter per se (i) if 
the jurisdiction of the recipient of a payment does not 
impose any corporate tax or imposes corporate tax at a 

rate of zero or almost zero rate, or (ii) if the payment 
benefits from a full exemption or a preferential tax 
regime.

How are Reportable Cross-border 
Arrangements Determined?

When determining whether advice on a particular 
arrangement is reportable under the mandatory 
disclosure regime, it is first necessary to analyze whether 
the arrangement has a cross-border dimension, and 
then whether one of the hallmarks is present.

When at least one of the hallmarks is fulfilled, it is 
necessary to verify whether the hallmark is subject to 
the MBT. If this is not the case, there is an automatic 
reporting obligation under the mandatory disclosure 
regime. When the hallmark is subject to the MBT, it is 
necessary to perform a comprehensive analysis of all 
relevant facts and circumstances in order to determine 
whether the main benefit or one of the main benefits was 
the obtaining of a tax advantage.

Given that many of the hallmarks and the 
application of the MBT require a good understanding 
of international tax law and some kind of judgement, 
the analysis of potential reporting obligations under the 
mandatory disclosure regime is generally not the role of 
a person with a risk management profile but requires the 
involvement of a person with a tax background.

The analysis to be performed is depicted in the 
checklist below:

Which Information Will Need to be 
Reported?

If a cross-border arrangement is treated as reportable 
under the draft law, the information to be communicated 
to the Luxembourg tax authorities shall contain the 
following, as applicable:

•  the identification of intermediaries and relevant 
taxpayers;

•  details on the hallmarks that make the cross-border 
arrangement reportable;

•  a summary of the content of the reportable cross-
border arrangement;

•  the date on which the first step in implementing the 
reportable cross-border arrangement was made or 
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will be made;
•  details of the national provisions that form the basis 

of the reportable cross-border arrangement;
•  the value of the reportable cross-border arrangement;
•  the identification of the member state of the relevant 

taxpayer(s) and any other member states which are 
likely to be concerned by the reportable cross-border 
arrangement; and

•  the identification of any other person in the member 
state, if any, likely to be affected by the reportable 
cross-border arrangement.

The information reported under the draft law to 
the Luxembourg authorities can be used for taxation 
purposes, for tax collection purposes and for the 
verification of the Common Reporting Standard (CRS) 
reporting duties.

Who Will be Subject to Reporting?
The reporting responsibilities regarding cross-border 

arrangements that fall within the scope of the draft 
law generally rest with the tax intermediary, unless 
such reporting would be a breach of the intermediary’s 
legal professional privilege. In the latter case, the 
intermediary should notify any other intermediary or, if 
there is no such intermediary, the relevant taxpayer, that 
the reporting obligation would then fall on them.

An “intermediary” is defined as any person that 
designs, markets, organizes or makes available for 
implementation, or manages the implementation of, a 
reportable cross-border arrangement. This may include, 
in particular, tax advisers, lawyers and accountants. The 
draft law further extends the circle of intermediaries to 
“any persons that know, or could be reasonably expected 
to know that they have undertaken to provide, directly 
or by means of other persons, aid, assistance or advice 
with respect to designing, marketing, organizing, 
making available for implementation or managing 
the implementation of a reportable cross border 
arrangement.” Accordingly, the understanding of the 
term “tax intermediary” is very broad and includes any 
professional that provides tax advisory services.

This broad definition of the term “intermediary” 
will likely result in overlapping reporting obligations. 
According to the draft law, when there is more than 
one intermediary, the obligation to file information on 
the reportable cross-border arrangement lies with all 
intermediaries involved. Intermediaries should only be 
exempt from their reporting obligations to the extent 
they can prove that the same arrangement has already 
been reported by another intermediary. In addition, 
Luxembourg tax intermediaries are exempt from 
reporting if they can prove that the same cross-border 
arrangement has already been reported in another EU 
member state.

Thus, it does not suffice to prove that another 
intermediary has committed to do the reporting: it is 
necessary to prove the effective reporting by another 
intermediary. This obviously requires a certain extent 
of coordination between advisers in order to determine 
whether or not a cross-border arrangement is reportable 
and, if so, to ensure that only one intermediary files a 
report so as to avoid multiple filings in relation to the 

same arrangement.
The reporting obligations under the draft law are 

limited to intermediaries that have a link to the EU 
based on tax residency, incorporation, etc. Hence, non-
EU intermediaries do not have any reporting obligations 
under the draft law. In these circumstances, a potential 
reporting obligation would be shifted to the taxpayer 
benefiting from the cross-border arrangement.

Likewise, when there is no tax intermediary because, 
for instance, the taxpayer designs and implements a 
scheme in-house, the reporting obligation rests with the 
taxpayer who benefits from the arrangement.

Who Will Have the Right to Benefit 
From the Professional Secrecy 

Limitation?
According to the draft law, lawyers subject to the law of 

August 10, 1991 may rely on their professional secrecy and have 
the right to a waiver from filing information on a reportable 
cross-border arrangement. In such circumstances, 
lawyers acting as intermediary in the sense of the draft 
law must notify their waiver within 10 days to any other 
intermediary or, if there is no such intermediary, to the 
relevant taxpayer. In that case, the obligation to file 
information on a reportable cross-border arrangement 
will lie with the other notified intermediary, or, if there is 
no such intermediary, with the relevant taxpayer.

When Will the Reporting Have to be 
Performed?

Intermediaries, or the relevant taxpayers, will have 
to report to the Luxembourg tax authorities within the 
following time limits:

•  periodic reporting every three months when cross-
border arrangements are designed, marketed, 
ready for implementation or made available for 
implementation without a need to be substantially 
customized;

•  within 30 days beginning on the day after the 
reportable cross-border arrangement is made 
available for implementation, or on the day after 
the reportable cross-border arrangement is ready 
for implementation, or when the first step in the 
implementation of the reportable cross-border 
arrangement has been made, whichever occurs first;

•  within 30 days beginning on the day after aid, 
assistance or advice is provided by an intermediary, 
directly or by means of other persons;

•  by August 31, 2020 for reportable cross-border 
arrangements whose first step was implemented 
between June 25, 2018 and June 30, 2020;

•  for each of the years for which the taxpayers use their 
arrangements, each relevant taxpayer is required 
to file information about such use in their annual 
tax return. The local tax authorities will have to 
automatically exchange the information received 
within one month from the end of the quarter in 
which the information was filed. The first information 
shall be exchanged by October 31, 2020.



profit for the year is equal to the amount of the dividend
paid.

s In applying section 19, the source of the profit out
of which the dividend is paid is not relevant, as long as
the dividend exceeds the company’s total profit for the
year of assessment in which it is paid out.

s The literal application of this section does not re-
sult in double taxation because the taxable profit for the
year (if any) is deducted from the dividend paid to com-
pute the ‘‘excess of dividend’’ or ‘‘excess profit’’ that is
subject to additional tax.

The Contextual View
Proponents of this view claim the doctrine of absur-

dity, i.e., in law, strict literal interpretations of statutes
can lead to seeming absurdity or to results that are con-
trary to principles of natural justice.

Justice Fasanmi of the Court of Appeal, in Nigerian
Breweries PLC v The Governor of Oyo State & Ors
(2011) LPELR 4610 CA, held that the cardinal principle
of interpretation of words in a statute is that, if the
words of a statute are clear, the court must give effect
to the literal meaning. However, if the literal meaning
may result in ambiguity or injustice, a court of law,
which is also a court of justice, may seek internal aid
within the body of the statute or external aid from the
statute in pari materia in order to resolve the ambiguity
or avoid injustice.

This view builds on the argument that the literal in-
terpretation of section 19 does not harmonize with the
entire CITA, i.e., it is not consistent with the interpreta-
tion of other provisions of the CITA on taxation of prof-
its and dividend in Nigeria, especially section 18(c) (ex-
emption of certain dividends from further tax), section
23 (profits exempted), and section 80 (deduction of tax
from dividend).

Other arguments include:
s The tax attribute of the profits out of which the

dividend is paid is an important consideration in the ap-
plication of section 19. The first step in evaluating
whether this section will apply to dividend paid by a
company is to determine that, though the profits out of
which the dividend is paid are taxable, no tax is paid/
payable on such profits due to no total profits or total
profits which are less than the dividend amount.
Hence, profits that have previously been subject to in-
come tax, or profits specifically exempted from tax un-
der the CITA should not come under the purview of sec-
tion 19. This is aptly illustrated by section 17(3) of the
Industrial Development (Income Tax Relief) Act (IDA),
LFN 2004, as it relates to profits from pioneer activities.
This section states that ‘‘So much of the amount of any
dividends so debited to the account as are received by a
shareholder in the pioneer company shall,. . ., be ex-
empt from tax in the hands of that shareholder and
shall for the purposes of the principal Act (i.e., the
CITA) and the Personal Income Tax Act, be deemed to
be paid out of profits on which tax is not paid or pay-
able’’ (additions in brackets and emphasis are the au-
thor’s). In essence, the reason no tax is payable on any
dividends paid by a pioneer company in line with this
section is because the profits are exempt from tax un-
der the CITA.

s The literal interpretation is not equitable. By
simple illustration, if we assume a company recorded

distributable profit of $50 in 2017 financial year (FY)
that was not subject to tax in that year because there
was no taxable profit. But in 2018 FY, the company re-
corded a taxable profit of $100, and pays out the $50
distributable profit from 2017 FY to its shareholders as
dividend. Section 19 will not be triggered in 2018 FY
based on the literal interpretation. However, if we as-
sume that the company paid tax on the distributable
profit of $50 in 2017 FY, but recorded no taxable profit
in 2018 FY, the $50 will be subject to tax again in 2018
in line with the literal interpretation. The literal inter-
pretation may therefore result in double taxation of
profits, because profits that have previously been sub-
ject to tax may be assessed to tax twice at the rate of 30
percent as demonstrated above.

s While section 19 is an anti-avoidance provision, it
is remedial in nature rather than penal. This section is
not meant to discourage companies from paying divi-
dend to shareholders, or to penalize them for doing so.
Rather, it empowers the government to levy a tax on
distributable profits which had not been previously sub-
ject to income tax for the specific reasons stated in the
section.

Discerning the ‘‘Spirit of the Law’’
If a provision of the law is capable of two contesting

interpretations, it may be necessary to determine its
purpose by reviewing the history of the law, the appli-
cable conditions at the time of enacting the law, and the
mischief the law was expected to solve. Usually, to do
this, one may need to review previous versions of the
law, or speeches/explanatory memoranda of the law-
makers when the section was enacted.

The provision on taxation of dividend as the total
profits of a company was first introduced in Nigeria by
a Military Decree—Finance (Miscellaneous Taxation
Provisions) Decree 4 of 1985 (Decree 4). Decree 4
amended the CIT Decree 1979, and formalized certain
tax measures and tax incentives. Paragraph 21 of De-
cree 4 amended section 16 of the CIT Decree 1979 by
substituting it with the following:

‘‘In the case of a company which is neither a Nigerian
company nor engaged in a trade or business in Nigeria
at any time during a year of assessment:

(a) no tax shall be charged on it for that year in re-
spect of any dividend received by it from a Nigerian
company apart from the tax withheld under section 59B
of this Act;

(b) where however the dividend is paid out of prof-
its which have not been subjected to tax whether the
recipient of the dividend is a Nigerian company or
not, the company paying the dividend shall be
charged to tax at the rate prescribed in subsection (1)
of section 28 as if such dividend is the total profits of
the company for the year of assessment which relates
to accounts out of which the dividend is declared;
(emphasis the author’s)

(c) nothing in this Act shall confer on such company
or on the company paying the dividend the right to re-
payment of tax paid by reason of the provisions of this
section.’’

Unfortunately, the explanatory notes at the end of
Decree 4 did not provide specific insight on the intro-
duction of section 16 in the CIT Decree 1979. However,
this section was further amended by the Finance (Mis-
cellaneous Tax Provisions) Decree 12 of 1987.
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The beginning of the reporting obligations is depicted 
in the following chart:

What are the Sanctions for Default?
The draft law introduces fines of up to 250,000 euros 

($276,000) for intermediaries and taxpayers who fail to 
comply with their reporting obligations in Luxembourg. 
The maximum amount of the fines corresponds to the 
amounts applicable in cases of non-compliance with 
FATCA (the amended Law dated December 18, 2015), 
the CRS, and with the law dated December 23, 2016 on 
country-by-country reporting.

The Luxembourg tax authorities will verify whether 
tax intermediaries and taxpayers adopt a process for 
insuring compliance with the mandatory disclosure 
regime (Article 16 (1) of the draft law). Such mandatory 
disclosure regime process should ideally be formalized 
in a policy that may provide guidance for employees, set 
out responsibilities and consider practical aspects, such 
as how the reporting is managed from an operational 
perspective.

Based on experience, it can be assumed that the 
Luxembourg tax authorities will levy measured penalties 
in case of wrongdoing (for example, in case of CRS or 
FATCA reporting), taking into consideration the level 
of care taken by the tax intermediaries and taxpayers. 
When tax intermediaries and taxpayers use their 
best efforts and dedicate appropriate resources to the 
implementation of an MDR process (including training 
of staff) and its systematic application, there should be 
limited risk of penalties. However, in the absence of any 
efforts to comply with the MDR, it may be expected that 
Luxembourg tax authorities will levy penalties.

An appeal against the fine is available to the 
intermediary or to the relevant taxpayer.

Going Forward
The measures introduced by the draft law will now 

have to go through the legislative process (i.e. comments 
from the different professional Chambers and the 
Council of State, potential amendments, report of the 
budget and finance commission). The draft law should 
be voted by December 31, 2019 at the latest and the new 
reporting requirements should apply as from July 1, 
2020.

Nonetheless, cross-border arrangements whose first 
step was implemented between the date of entry into 
force of DAC 6 (i.e. June 25, 2018), and the date of 
application of this draft law (July 1, 2020) will also be 
reportable by August 31, 2020. Thus, as expected, any 
cross-border arrangement designed and/or promoted 
since June 25, 2018 is potentially reportable under 
DAC 6, and intermediaries would need to take adequate 
measures in this respect.

Planning Points
The analysis of potential reporting obligations under 

the new mandatory disclosure regime will necessarily 
become an integral part of each and every tax analysis. 
This on its own will have the desired deterrence effect 
as both tax intermediaries and taxpayers will need to 
carefully consider potential reporting obligations.

With the draft law being released, tax intermediaries 
and taxpayers are now in a position to prepare 
themselves for the new reporting obligations. In this 
regard, it would be wise to allocate a person with a good 
understanding of (international) taxation to the task, 
develop internal guidelines and processes, train the staff 
involved and analyze potentially reportable cross-border 
arrangements as from June 25, 2018 to clear the backlog.

Ultimately, the mandatory disclosure regime may also 
be viewed as an opportunity to consider and emphasize 
the commercial reasons and business rationale driving 
international investments and business activities.

Oliver R. Hoor is a Tax Partner (Head of Transfer 
Pricing and the German Desk) with ATOZ Tax Advisers.
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INSIGHT: The New Mandatory Disclosure Regime: 
Navigating between Penalties 
 
 
 
 
 
 
 
 
 
BY OLIVER R. HOOR AND FANNY BUEB 
 
 
In the second of a series of three articles, Oliver R. Hoor and Fanny Bueb of ATOZ Tax Advisers (Taxand 
Luxembourg) provide an overview of the scope of the mandatory disclosure regime and analyze the fine line 
between penalties for non-compliance and penalties for the violation of professional secrecy in case of over-
reporting. 
 

1. Introduction 
 
A draft law (the “Draft Law”) implementing Council 
Directive (EU) 2018/822 of May 25, 2018 as regards 
mandatory exchange of information in the field of 
taxation for reportable cross-border arrangements 
https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32018L0822&f
rom=EN (“DAC 6”) was submitted by the 
government to the Luxembourg parliament on 
August 8, 2019. The Draft Law is expected to be 
adopted soon and will apply as from July 1, 2020.  
Under the mandatory disclosure regime (MDR), tax 
intermediaries such as tax advisers, lawyers and 
accountants that design, promote or provide 
assistance in regard to certain cross-border 
arrangements will have to report these to the 
Luxembourg tax authorities.  
 
The purpose of the MDR is to provide tax 
authorities with comprehensive and relevant 
information about potentially aggressive tax 
planning strategies. Such information should 
enable tax authorities to react promptly against 
harmful tax practices—closing loopholes by 
enacting legislation, undertaking adequate risk 

assessments, carrying out tax audits, etc. (see DAC 
6, recital No. 2).  
 
It is common knowledge that the investment and 
business activities of Luxembourg companies often 
have a cross-border dimension. In all these cases, 
the question needs to be answered whether a piece 
of advice, or involvement in implementation, is 
reportable under the MDR. 
 

2. Reporting obligations under the MDR 
2.1.  Tax intermediaries 

 
The reporting responsibilities regarding cross-
border arrangements generally rest with the tax 
intermediary. An intermediary is defined as any 
person that designs, markets, organizes or makes 
available for implementation or manages the 
implementation of a reportable cross-border 
arrangement. The circle of intermediaries further 
includes any person that knows, or could be 
reasonably expected to know, that they have 
undertaken to provide (directly or by means of 
other persons), aid, assistance or advice with 
respect to designing, marketing, organizing, 

http://www.bna.com/copyright-permission-request/
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L0822&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L0822&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L0822&from=EN
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making available for implementation or managing 
the implementation of a reportable cross-border 
arrangement.  
 
Accordingly, the definition of intermediaries 
envisages two distinct types of intermediaries: 
 

• primary intermediaries that are involved in 
designing, marketing, organizing or 
managing the implementation of an 
arrangement; and 

• secondary intermediaries that provide aid, 
assistance or advice in relation to the 
designing, marketing, organizing or 
implementation of reportable cross-border 
arrangements.  

 
It follows that the understanding of the concept of 
intermediaries is very broad and may include, in 
particular, tax advisers, lawyers, financial advisers 
and accountants. However, other service providers 
such as consultants, banks, insurance companies 
or investment managers may qualify as 
intermediaries within the meaning of the MDR.  
 
Given the very broad definition of tax 
intermediaries, it may often not be self-evident 
whether a service provider is a tax intermediary: 
this is still more true in the case of secondary 
intermediaries that are only remotely involved in a 
transaction. 
 

2.2.  How to determine reportable cross-border 
arrangements? 

 
The MDR operates through a system of “hallmarks” 
that may trigger reporting obligations, and the 
main benefit test (MBT) that functions as a 
threshold requirement for many of these 
hallmarks. As such, the MBT should filter out 
irrelevant reporting and enhance the usefulness of 
the information collected, because the focus will be 
on arrangements that have a higher probability of 
truly presenting a risk of tax avoidance. 
 
The term “arrangement” may also include a series 
of arrangements and an arrangement may 
comprise more than one step: hence, the 
understanding of the term within the meaning of 
the MDR is very broad. When determining whether 
advice on a particular arrangement is reportable 
under the MDR, it first has to be analyzed whether 
the arrangement has a cross-border dimension. 
This would be the case when an arrangement 
concerns either more than one EU member state or 
an EU member state and a third country.  
 
Cross-border arrangements may be reportable if 
they contain at least one of the hallmarks listed in 
the Appendix to the Draft Law. These hallmarks 
describe characteristics or features of cross-border 

arrangements that might present an indication of a 
potential risk of tax avoidance.  
 
When at least one of the hallmarks is fulfilled, it 
must be verified whether the hallmark is subject to 
the MBT. If this is not the case, there is an 
automatic reporting obligation under the MDR. 
When the hallmark is subject to the MBT, it is 
necessary to perform an objective analysis of all 
relevant facts and circumstances in order to 
determine whether the main benefit or one of the 
main benefits was the obtaining of a tax advantage.  
 
The analysis to be performed is depicted in the 
checklist below:  
 

 
 

2.3.  Penalties for non-compliance 
 
DAC 6 requires EU member states to introduce 
penalties that must be effective, proportionate and 
dissuasive. According to the Draft Law, the 
penalties for non-compliance with the MDR 
amount to a maximum of 250,000 euros ($278,000) 
and may be levied on tax intermediaries and 
taxpayers—i.e., when the reporting obligation is, in 
the absence of an intermediary, shifted to the 
taxpayer (Article 15 (1) of the Draft Law). Penalties 
levied for non-compliance with the MDR should be 
due by the company rather than being a personal 
liability of any employee or director of the 
intermediary. 
 
The Luxembourg tax administration will verify 
whether tax intermediaries and taxpayers adopt a 
proper process for ensuring compliance with the 
MDR (Article 16 (1) of the Draft Law). Such MDR 
process should ideally be formalized in a DAC 6 
policy that may provide guidance for employees 
(interpretation of the hallmarks and the MBT, 
compilation of a white list of arrangements, etc.), 
set out roles and responsibilities, and consider 
practical aspects such as how the reporting is 

Does the arrangement have a cross-
border dimension ?

Is the hallmark subject to the main 
benefit test (MBT) ?

Is the MBT satisfied ?

The arrangement is reportable 
under the mandatory disclosure

regime

The arrangement is not
reportable under the mandatory

disclosure regime

Is one of the hallmarks fulfilled ?

no

yes

yes

no

yes

yes no

no

Is there an arrangement ?

yes

no
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managed from an operational perspective (work 
instructions, sign off process, etc.).   
 
Based on experience with penalties in regard to 
other tax reporting obligations (common reporting 
standard, FATCA and country-by-country 
reporting), it can be assumed that the Luxembourg 
tax authorities will levy measured penalties in case 
of wrongdoing, taking into consideration the level 
of care taken by the tax intermediaries and 
taxpayers.  
 
Thus, when tax intermediaries and taxpayers use 
their best efforts and dedicate appropriate 
resources to the implementation of a DAC 6 
process (including training of staff) and its 
systematic application (which should be properly 
documented), there should be a limited risk of 
penalties. On the contrary, in the absence of 
appropriate efforts to comply with the MDR, it may 
be expected that the Luxembourg tax authorities 
will levy penalties in case of failure to meet the 
reporting obligations. 
 

3. Professional secrecy under Luxembourg law 
 
Tax intermediaries are generally bound by 
professional secrecy rules that are governed by 
Article 458 of the Penal Code. According to this 
provision, non-compliance with professional 
secrecy is punishable with imprisonment between 
eight days and six months, and a fine of  500–5,000 
euros. This is a criminal penalty that is imposed on 
the individual employee that violates the 
professional secrecy.  
 
Specific professional secrecy rules apply to certain 
professions and industries including, in particular, 
Certified Public Accountants (Articles 4, 6 of the 
Law of June 10, 1999 relating to the organization of 
the profession of Expert Comptable, lawyers 
(Article 19 of the Law of August 10, 1991 on the 
legal profession), credit institutions (Article 41 of 
the Law of April 5, 1993 on the financial sector) and 
insurance companies (Article 300 of the Law of 
December 7, 2015 on the insurance sector). All 
these rules have in common that a violation would 
be subject to the penalties laid down in Article 458 
of the Penal Code.  
 
However, the obligation to maintain secrecy does 
not exist when disclosure of information is 
authorized or required by law. Therefore, tax 
intermediaries are exempt from their professional 
secrecy to the extent a cross-border arrangement is 
reportable under the MDR.  
 
As an exception to this rule, lawyers may, in 
accordance with the Draft Law, rely on their legal 
professional secrecy and have the right to a waiver 
from filing information on a reportable cross-
border arrangement. However, lawyers acting as 

intermediaries must still notify their waiver to any 
other intermediary (or, when there is no other tax 
intermediary, the taxpayer) and report certain 
information to the Luxembourg tax authorities 
(information about the cross-border arrangement 
on a no-name basis and declaration of the other 
intermediaries involved: Article 3 (1) of the Draft 
Law). 
 
However, in the recent opinion of the Luxembourg 
State Council on the Draft Law, the State Council 
opposed the different treatment of lawyers from 
other professions subject to professional secrecy. 
According to the State Council, such different 
treatment would be inconsistent with the 
Luxembourg Constitution. The State Council 
requested the legislature to amend the Draft Law to 
extend the exemption from reporting obligations to 
other intermediaries subject to professional 
secrecy. It therefore remains to be seen whether all 
intermediaries that are subject to professional 
secrecy may not report under the MDR; in which 
case the potential reporting obligations would be 
shifted to the taxpayers. 
 

4. To sum up 
 
The new reporting obligations under the MDR will 
soon become a reality and require tax 
intermediaries and taxpayers to deal with a backlog 
relating to cross-border arrangements whose first 
step was implemented since June 25, 2018, as DAC 
6 applies with retroactive effect.  
 
It can be anticipated that the reporting obligations 
under the MDR will become an integral part of each 
and every tax analysis, and omnipresent in 
discussions between taxpayers and their service 
providers. As such, the new reporting obligations 
will not only have an impact on tax advisers but 
also on lawyers, financial advisers, accountants, 
banks, etc. and, ultimately, the investors 
themselves, that have, at a minimum, to fulfil a 
coordination role between the different service 
providers in Luxembourg (and abroad).  
 
This on its own will achieve the desired deterrence 
effect, as both intermediaries and taxpayers will 
need to consider carefully potential reporting 
obligations at all times.  
 
The Draft Law largely resembles DAC 6 and does 
not provide for any further guidance. Thus, the 
legal uncertainty inherent in some of the vague 
definitions and concepts introduced by DAC 6 
remains, and intermediaries have to analyze 
carefully whether or not a cross-border 
arrangement is reportable. As an example, many of 
the hallmarks entail a certain ambiguity. Here, the 
MBT will be extremely helpful to arrive at a clear-
cut result (to the extent a hallmark is subject to the 
MBT as threshold requirement). 
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The analysis of reporting obligations will be 
particularly complex for service providers that are 
not tax specialists. However, it may be expected 
that the assessment of potential reporting 
obligations will often be made by a tax adviser and 
followed by the secondary intermediates. 
 
Nevertheless, intermediaries would be wise not to 
conclude that in case of doubt, a cross-border 
arrangement should be reported. While a company 
that does not comply with the reporting obligations 
under the MDR may be punished with penalties of 
up to 250,000 euros, it will be the employees 
engaging in over-reporting that violate their 
professional secrecy and risk personal penalties in 
the form of imprisonment and fines.  
 
Intermediaries therefore have to take their 
obligations under the MDR very seriously and 
dedicate the appropriate resources to comply with 
the new reporting obligations. 
 

5. Planning points 
 
Compliance with the MDR is essentially about the 
avoidance of penalties. Intermediaries and 
taxpayers therefore have to focus on developing an 
appropriate process that is systematically followed. 
The analysis of potential reporting obligations 
should further be performed as soon as a cross-
border arrangement is considered, to be able to 
comply with the short reporting deadlines (if 
reporting is necessary). 
 
Overall, the efforts used by intermediaries and 
taxpayers should be commensurate with the 
activities performed, the volume of cross-border 
arrangements to be assessed, and the EU member 
states relevant for the organization. Service 
providers involved in a large number of cross-
border arrangements would be wise to prepare a 
comprehensive DAC 6 policy that defines internal 
processes, allocates roles and responsibilities and 
provides practical guidance.  
 
Intermediaries and taxpayers involved in several 
EU member states should further aim at a 
consistent interpretation throughout Europe (to the 
extent this is possible, given variations in the 
transposition of DAC 6).  
 
Ultimately, intermediaries and taxpayers are now 
in a position to prepare themselves for the new 
reporting obligations that will apply as from July 1, 
2020. With less than six months to go, DAC 6 
readiness is becoming an urgent matter.  
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INSIGHT: The Main Benefit Test under the Mandatory 
Disclosure Regime: Considerations regarding anti-abuse 
legislation 
 
 
 
 
 
 
 
 
 
BY OLIVER R. HOOR AND FANNY BUEB 
 
 
In the third of a series of three articles, Oliver R. Hoor and Fanny Bueb of ATOZ Tax Advisers (Taxand 
Luxembourg) provide an overview of the main benefit test (“MBT”) and analyze its links to anti-abuse 
legislation. 
 

1. Introduction 
 
On 8 August 2019, a draft law (the “Draft Law”) 
implementing the Council Directive (EU) 2018/822 
of 25 May 2018 as regards mandatory exchange of 
information in the field of taxation for reportable 
cross-border arrangements (“DAC 6”) was 
submitted by the government to the Luxembourg 
parliament. The Draft Law is expected to be 
adopted soon and will apply as from 1 July 2020.  
 
Under the mandatory disclosure regime (“MDR”), 
tax intermediaries such as tax advisers, lawyers 
and accountants that design, promote or provide 
assistance in regard to certain cross-border 
arrangements will have to report these to the 
Luxembourg tax authorities.  
 
Cross-border arrangements may be reportable if 
they contain at least one of the hallmarks (that are 
characteristics or features of cross-border 
arrangements that might present an indication of 
tax avoidance) listed in the annex to the Draft Law. 
However, while some hallmarks trigger automatic 

reporting obligations, many of the hallmarks 
operate in conjunction with the main benefit test 
(“MBT”) as a threshold requirement. The MBT aims 
to filter out irrelevant reporting that would 
otherwise diminish the quality of the information 
provided to the tax authorities.  
 
The MBT has some features that can also be found 
in anti-abuse legislation such as the General Anti-
abuse Rule (“GAAR”) under domestic tax law and 
the principal purposes test (“PPT”) in tax treaties. 
Therefore, the analysis of the MBT should not be 
made in isolation from the analysis of such anti-
abuse rules. 
 

2. The Main Benefit Test (“MBT”) 
 
The MBT is fulfilled if “it can be established that the 
main benefit or one of the main benefits which, 
having regard to all relevant facts and 
circumstances, a person may reasonably expect to 
derive from an arrangement is the obtaining of a 
tax advantage”.  
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Hence, this test compares the value of the expected 
tax advantage(s) with any other (commercial) 
benefits likely to be obtained from the transaction. 
This requires an objective analysis of all benefits 
obtained from an arrangement. According to the 
Final Report on Action 12 of the Base Erosion and 
Profit Shifting (“BEPS”) Project, the MBT sets a 
relatively high threshold for disclosure.  
 
It is interesting to note that the tax treatment of a 
(deductible) cross-border payment at the level of 
the recipient cannot alone be a reason for 
concluding that an arrangement satisfies the MBT. 
Thus, it does not matter per se (i) if the jurisdiction 
of the recipient of a payment does not impose any 
corporate tax or imposes corporate tax at a rate of 
zero or almost zero or (ii) if the payment benefits 
from a full exemption or (iii) a preferential tax 
regime.  
 
For those hallmarks that need to meet the MBT as 
a threshold condition for disclosure, the MDR can 
be difficult to apply in the context of cross-border 
arrangements that trigger tax consequences in a 
number of different jurisdictions. In practice, such 
arrangements may not meet the MBT if the 
taxpayer can demonstrate that the value of any 
(domestic) tax benefits was incidental when viewed 
in light of the commercial benefits of the 
transaction as a whole (See No. 229 of the Final 
Report on BEPS Action 12). 
 

3. Considerations regarding anti-abuse legislation 
3.1.  The General Anti-Abuse Rule (“GAAR”) 

 
In 2019, the Luxembourg abuse of law concept, as 
defined in section 6 of the Tax Adaptation Law, has 
been amended in accordance with the GAAR 
provided under the EU Anti-Tax Avoidance 
Directive (“ATAD”). 
 
According to the GAAR, non-genuine 
arrangements or a series of non-genuine 
arrangements put into place for the main purpose 
or one of the main purposes of obtaining a tax 
advantage that defeats the object or purpose of the 
applicable tax law shall be disregarded.  
 
Arrangements are considered as non-genuine to 
the extent that they are not put into place for valid 
commercial reasons which reflect economic reality. 
In other words, the GAAR applies in case of 
artificial arrangements that lack commercial 
rationale. On the contrary, the existence of 
commercial reasons and business purpose 
excludes the application of the GAAR. 
 
When the Luxembourg tax authorities can evidence 
an abuse in accordance with the new GAAR, the 
amount of taxes will be determined based on the 
legal route that is considered as the genuine route 
(i.e. based on the legal route which would have 

been put into place for valid commercial reasons 
which reflect economic reality). 
 
Despite the scope of the MDR is broader than that 
of the GAAR, the existence of commercial reasons 
is helpful to rule out a potential application of the 
GAAR and to inform the analysis of the MBT.  
 

3.2. The Principal Purposes Test (“PPT”) 
 
The PPT has been developed as part of the OECD’s 
work on BEPS Action 6 (Prevention of tax treaty 
abuse) and implemented in bilateral tax treaties 
through the multilateral instrument (“MLI”). 
 
The PPT reads as follows: “Notwithstanding the 
other provisions of this Convention, a benefit under 
this Convention shall not be granted in respect of an 
item of income or capital if it is reasonable to 
conclude, having regard to all relevant facts and 
circumstances, that obtaining that benefit was one 
of the principal purposes of any arrangement or 
transaction that resulted directly or indirectly in 
that benefit, unless it is established that granting 
that benefit in these circumstances would be in 
accordance with the object and purpose of the 
relevant provisions of this Convention” (Paragraph 
9 of Article 29 of the 2017 version of the OECD 
Model Tax Convention). 
 
Accordingly, the PPT would deny a treaty benefit 
where it is reasonable to conclude that obtaining 
this treaty benefit was “one of the principal 
purposes” of any arrangement or transaction unless 
the taxpayer is able to establish that granting the 
benefit would be “in accordance with the object and 
purpose” of the relevant treaty provisions.  
 
The contradictory message of the PPT is that treaty 
benefits are available to qualifying taxpayers 
unless taxpayers intend to gain from those benefits. 
Obviously, this injects a subjective element into 
every aspect of determining whether treaty benefits 
are available.  
 
However, the Commentary to the OECD Model Tax 
Convention emphasises that it is important to 
undertake an objective analysis of the aims and 
objects of all persons involved in putting that 
arrangement or transaction in place or being a 
party to it. It is further stated that it should not be 
lightly assumed that obtaining a benefit under a tax 
treaty was one of the principal purposes of an 
arrangement or a transaction. Moreover, merely 
reviewing the effects of an arrangement will not 
usually enable tax authorities to draw a conclusion 
about its purposes (see Paragraph 178 of the 
Commentary on Article 29 of the OECD Model Tax 
Convention).  
 
If it can be established that the main benefit (or one 
of the main benefits) of an arrangement or a series 
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of arrangements is obtaining a tax benefit, it is 
reasonable to conclude that this was one of the 
principal purposes of the arrangement. Thus, when 
a tax benefit is derived from an applicable tax 
treaty, the conclusion that the MBT is satisfied pre-
empts somewhat the outcome of the PPT analysis. 
 

3.3.  Other anti-abuse legislation 
 
Other anti-abuse legislation that may share some 
traits with the MBT includes, in particular, anti-
Directive/anti-treaty shopping legislation that 
denies the benefits of an EU Directive or an 
applicable tax treaty (i.e. reduced or zero 
withholding tax rates) in case the recipient of an 
income (dividends, interest or royalties) lacks 
substance or is not the beneficial owner thereof.  
 
Despite the differences that may exist between the 
MBT and such other anti-abuse legislation, the 
assessment that the main benefit or one of the main 
benefits of an arrangement or a series of 
arrangements was a tax advantage cannot be 
helpful when taxpayers defend the non-application 
of such anti-abuse legislation. 
 

4. To sum up 
 
The MBT is a threshold requirement that operates 
in conjunction with a number of hallmarks that 
only trigger reporting obligations if the MBT is met. 
This makes the MBT a cornerstone of the MDR.  
 
The MBT has some features that can also be found 
in anti-abuse legislation such as the GAAR or the 
PPT. Therefore, the interpretation of the MBT 
cannot be seen in isolation from such anti-abuse 
legislation. Overall, the assessment as to whether 
or not a main benefit of an arrangement or a series 
of arrangement was a tax advantage for the 
purposes of the MBT should be consistent with the 
assessment for the purposes of anti-abuse 
legislation.  
 
Nevertheless, reporting under the MDR does not 
mean that a taxpayer engages in illegal conduct or 
that the tax treatment of a cross-border 
arrangement can be challenged. It may, however, 
be assumed that reported cross-border 
arrangements will be more in the focus of the tax 
authorities, all the more when it is concluded that 
the MBT is met. 
 

5. Planning points 
 
Given that the assessment of the MBT may also be 
considered by tax authorities when analysing the 
potential application of anti-abuse legislation, it 
should not be easily concluded that the MBT is met. 
Instead, tax intermediaries need to perform a 
comprehensive analysis of all relevant facts and 
circumstances before concluding on the MBT.   

When cross-border arrangements are reported 
under the MDR, it is imperative for taxpayers to 
consider this in their tax controversy management. 
Here, it would be wise to pro-actively prepare a 
defence file. Ultimately, the MDR will become an 
integral part of each and every tax analysis and 
raise the awareness about international taxation to 
an unprecedented level.   
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New EU Reporting Obligations for Tax Intermediaries: 
Impact on Alternative Investments in Luxembourg

by Oliver R. Hoor and Keith O'Donnell

On May 25 the Economic and Financial Affairs 
Council adopted the so-called Sixth Directive on 
Administrative Cooperation (DAC 6),1 which 
requires so-called tax intermediaries to report 
specific cross-border arrangements that contain at 
least one defined hallmark — that is, 

characteristics or features of cross-border 
arrangements. It requires reporting for 
transactions implemented after June 25, 2018, so it 
already has effect even though the implementing 
legislation is not yet available.

It is common knowledge that the investments 
and business activities of Luxembourg companies 
often have a cross-border dimension. In all those 
cases, it must be determined whether a particular 
piece of advice, or involvement in 
implementation, is reportable.

This article analyzes the features of the new 
mandatory disclosure regime, clarifies when a 
specific arrangement is reportable, and considers 
in particular the effect on alternative investments 
made from Luxembourg.

I. Introduction

Luxembourg is a prominent financial center 
and a major hub for the structuring of alternative 
investments, such as private equity, real estate, 
and infrastructure investments. Alternative 
investments are often structured using a 
Luxembourg fund vehicle or companies that 
directly or indirectly invest into the assets.

Luxembourg’s attractiveness is the result of 
several factors, including its flexible and diverse 
legal, regulatory, and tax framework; many 
experienced advisers and service providers; a 
large tax treaty network; an investor-friendly 
business and legal environment; and political 
stability, which have made the country an 
essential part of the global financial architecture. 
Moreover, it is a founding member of and sits at 
the heart of the European Union, one of the 
world’s largest sources of capital and investment 
opportunities.

DAC 6 requires EU members to introduce in 
their national laws mandatory disclosure rules for 

Oliver R. Hoor is a tax partner (head of 
transfer pricing and the German Desk) and 
Keith O’Donnell is the managing partner with 
ATOZ Tax Advisers (Taxand Luxembourg). 
Email: oliver.hoor@atoz.lu, 
keith.odonnell@atoz.lu

The authors wish to thank Samantha 
Schmitz, chief knowledge officer at ATOZ, for 
her assistance.

In this article, the authors analyze the EU’s 
new administrative cooperation directive, 
provide guidance on when a specific 
arrangement is reportable, and consider the 
effects on alternative investments made from 
Luxembourg.

1
Council Directive (EU) 2018/822 amending Directive 2011/16/EU as 

regards mandatory automatic exchange of information in the field of 
taxation in relation to reportable cross-border arrangements.
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cross-border arrangements. The new directive was 
inspired by the final report on action 12 of the 
OECD base erosion and profit-shifting project that 
provides recommendations for the design of 
mandatory disclosure rules for aggressive and 
abusive transactions, arrangements, or structures. 
However, mandatory disclosure regimes are not 
new. Many countries, including Canada, Ireland, 
Israel, Portugal, South Africa, South Korea, the 
United Kingdom, and the United States, have 
implemented disclosure regimes of varying scope.

II. Mandatory Disclosure Regimes

According to the final report on BEPS action 
12, mandatory disclosure regimes should satisfy 
the following design principles:

• be clear and easy to understand (a lack of 
clarity could result in tax administrations 
receiving poor quality or irrelevant 
information);

• balance additional compliance costs to 
taxpayers with the benefits obtained by tax 
administrations (unnecessary or additional 
requirements will increase taxpayer costs 
and might undermine a tax administration’s 
ability to effectively use the data provided);

• be effective in achieving their objectives and 
accurately identify the schemes to be 
disclosed (it would be impractical for a 
mandatory reporting regime to target all 
transactions that raise tax avoidance 
concerns, and the identification of hallmarks 
is a key factor to setting the scope of the 
rules);

• be flexible and dynamic enough to allow tax 
administrations to adjust the system to 
respond to new risks or carve out obsolete 
risks; and

• ensure that information collected is used 
effectively (requiring the implementation of 
effective procedures by tax 
administrations).

Further, mandatory disclosure regimes 
should both complement and differ from other 
types of reporting and disclosure obligations. 
They are designed to detect tax planning schemes 
that exploit vulnerabilities in the tax system, 
while also providing tax authorities with the 
flexibility to select thresholds, hallmarks, and 
filters to target transactions of particular interest 
or perceived areas of risk.

The main purpose of mandatory disclosure 
regimes is to increase transparency by providing 
tax authorities with early information regarding 
potentially aggressive or abusive tax planning 
schemes and to identify the promoters and users 
of those schemes.

Another objective of mandatory disclosure 
regimes is deterrence because taxpayers may be 
inclined to avoid arrangements that trigger 
reporting obligations. Likewise, there is pressure 
on tax intermediaries to consider whether their 
advice must always be disclosed. Given that 
mandatory disclosure regimes target new and 
innovative schemes, it is also believed that with 
timely reported information there will be only 
limited opportunity to implement schemes before 
they are shut down.

III. Key Features of the New Regime

Arrangements that come within the scope of 
at least one of the hallmarks in Appendix IV to the 
directive might need to be reported under the 
mandatory disclosure regime. However, the 
reporting obligations are limited to cross-border 
situations — namely, those involving either more 
than one member state or a member state and a 
third country.

The reporting regime further limits the 
number of reportable cross-border arrangements 
via a threshold: Many of the hallmarks trigger a 
reporting obligation only if an arrangement meets 
the main benefit test (MBT), reducing the risk of 
excessive or defensive filings. That should 
enhance the usefulness of the information 
collected because the focus will be on 
arrangements that have a higher probability of 
being the kind the regime is meant to target.

The directive applies to all taxes of any kind 
levied by, or on behalf of, an EU member state or 
the member state’s territorial or administrative 
subdivisions, including local authorities. The 
directive does not apply to VAT and customs 
duties, or to excise duties covered by other EU 
legislation on administrative cooperation 
between member states.

A. Reportable Arrangements

The directive requires EU tax intermediaries 
to report cross-border arrangements that are 
potentially aggressive tax planning 
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arrangements. The term “arrangement” may also 
include a series of arrangements, and an 
arrangement may comprise more than one step. 
Hence, the understanding of the term 
“arrangement” under the directive is broad.

In addition to involving either more than one 
EU member state or an EU member state and a 
third country, an arrangement must meet at least 
one of the following conditions:

• not all the participants are resident for tax 
purposes in the same jurisdiction;

• at least one participant is simultaneously 
resident for tax purposes in more than one 
jurisdiction;

• at least one participant carries on a business 
in another jurisdiction through a permanent 
establishment in that jurisdiction and the 
arrangement forms part or all of that PE’s 
business;

• at least one participant carries on an activity 
in another jurisdiction without being 
resident for tax purposes or creating a PE in 
that jurisdiction; or

• it could affect the automatic exchange of 
information or the identification of 
beneficial ownership.

Cross-border arrangements may be reportable 
if they contain at least one of the hallmarks in 
Annex IV of the directive. Those hallmarks 
describe characteristics or features of cross-border 
arrangements that might present an indication of 
a potential risk of tax avoidance.

B. Information to Be Reported

When a cross-border arrangement is 
reportable, the following information should be 
provided:

• the identification of intermediaries and 
relevant taxpayers;

• details of the hallmarks that make the 
arrangement reportable;

• a summary of the arrangement;
• the date when the first step in implementing 

the arrangement was made or will be made;
• details of the national provisions that form 

the basis of the arrangement;
• the value of the arrangement;
• the identification of the member state of the 

relevant taxpayer(s) and any other member 
states that are likely to be concerned by the 
arrangement; and

• the identification of any other person in a 
member state likely to be affected by the 
arrangement.

The European Commission will develop 
standard forms for the disclosure of reportable 
arrangements.

C. Reporting Responsibilities

The reporting responsibilities for cross-border 
arrangements that fall under the directive 
generally rest with the tax intermediary, unless 
reporting would breach the intermediary’s legal 
professional privilege. If so, the intermediary 
should notify any other intermediary or, if there is 
not one, the relevant taxpayer of their reporting 
obligation.

Luxembourg lawyers, tax advisers, 
accountants, and other service providers are all 
bound by professional secrecy, noncompliance 
with which may be punished with up to six 
months imprisonment and a fine of up to €5,000. 
Accordingly, when a cross-border arrangement is 
reportable, the reporting obligation should be 
shifted to the taxpayer unless the taxpayer waives 
its right of confidentiality. That aspect should be 
clarified by the Luxembourg legislature when 
implementing the directive into Luxembourg law.

An intermediary is defined as any person who 
designs, markets, organizes, makes available for 
implementation, or manages the implementation 
of a reportable cross-border arrangement. That 
can particularly include tax advisers, lawyers, and 
accountants. The directive further extends the 
circle of intermediaries to:

any persons that know, or could be 
reasonably expected to know that they 
have undertaken to provide, directly or by 
means of other persons, aid, assistance or 
advice with respect to designing, 
marketing, organising, making available 
for implementation or managing the 
implementation of a reportable cross 
border arrangement.

Accordingly, the concept of a tax intermediary 
is broad, and includes any professional that 
provides tax advisory services.

The reporting obligations under the directive 
are limited to intermediaries that have an EU 
nexus based on, for example, tax residency or 
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incorporation, so non-EU intermediaries do not 
have any obligation to report. If a non-EU 
intermediary is involved, a potential reporting 
obligation would be shifted to the taxpayer 
benefiting from the cross-border arrangement.

Likewise, when there is no tax intermediary 
because, for instance, the taxpayer designs and 
implements a scheme in-house, the reporting 
obligation rests with the taxpayer who benefits 
from the arrangement.

D. Overlapping Reporting Obligations

The broad definition of the term 
“intermediary” could result in overlapping 
reporting obligations. According to the directive, 
when there is more than one intermediary, the 
obligation to file information on the reportable 
cross-border arrangement lies with all 
intermediaries involved. Intermediaries should 
be exempt from their reporting obligations only if 
they can prove that the same arrangement has 
already been reported by another intermediary.

Thus, it is insufficient to prove that another 
intermediary has committed to do the reporting 
and necessary to prove the effective reporting by 
another intermediary. That obviously requires 
some coordination between the advisers to 
determine whether a cross-border arrangement is 
reportable and, if so, which intermediary will file 
a report to avoid multiple filings for the same 
arrangement.

When a cross-border arrangement is not 
reportable under the mandatory disclosure 
regime, taxpayers should have that verified and 
documented by one of the intermediaries 
involved. That would prove that the taxpayer has 
carefully considered the potential obligations 
under the directive and would allow other 
intermediaries to reasonably rely on the analysis.

When an intermediary must file information 
on reportable cross-border arrangements with the 
competent authorities of more than one EU 
member state, the directive provides rules to 
identify one single EU member state in which the 
filing should be made.

If the reporting obligations rest with the 
taxpayer because the intermediaries would 
otherwise breach their legal professional 
privilege, taxpayers may also be subject to 
multiple reporting obligations in different EU 

states. Here, the directive provides rules to 
determine one single EU member state in which 
the filing should be made. When there are several 
relevant taxpayers, the directive provides for 
rules to determine the single taxpayer that should 
report the arrangement.

E. Timing Aspects

The earliest event that can realistically trigger 
a disclosure requirement is the point at which a 
tax intermediary makes a scheme available to a 
taxpayer. The directive states that tax 
intermediaries must file information within their 
knowledge, possession, or control on reportable 
cross-border arrangements within 30 days, 
beginning on whichever of the following comes 
first:

• the day after the arrangement is made 
available for implementation;

• the day after the arrangement is ready for 
implementation; or

• when the first step in implementing the 
arrangement has been made.

Alternatively, intermediaries should be 
required to file information within 30 days 
beginning on the day after they directly or 
indirectly provided aid, assistance, or advice.

Although the 30-day deadline seems to be 
short, given that there might be cases in which 
advisers in different jurisdictions may have to 
analyze and agree on whether an arrangement is 
reportable, it is long compared with other 
mandatory disclosure regimes. For example, U.K. 
disclosure rules require reporting within five days.

There is also a periodic reporting obligation, 
every three months, for cross-border 
arrangements that are to be classified as 
marketable arrangements. Those are defined as 
arrangements that are designed, marketed, ready 
for implementation, or made available for 
implementation without a need for substantial 
customization.

The first reporting must be made by August 
31, 2020, covering reportable arrangements as 
from the date of entry into force of the directive; 
thus, tax intermediaries must track potentially 
reportable advice as of June 25, 2018.

Further, relevant taxpayers may be required to 
file information about their use of an arrangement 
in every year they use it.
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The information collected by tax authorities is 
subject to automatic exchange with the tax 
authorities of all other EU states through a 
centralized database. The exchange should take 
place within one month following the end of the 
quarter in which the information was filed. 
Accordingly, the first information is to be 
communicated by October 31, 2020.

F. Penalties for Noncompliance

The directive requires EU members to 
establish penalties for noncompliance that are 
effective, proportionate, and dissuasive. 
Considering the penalties introduced by 
Luxembourg for the common reporting standard, 
the U.S. Foreign Account Tax Compliance Act, or 
exchange of information on demand, the 
maximum penalty in Luxembourg can be 
expected to be €250,000.

However, in practice, the Luxembourg tax 
authorities will probably levy measured penalties 
in case of wrongdoings, taking into consideration 
the level of care taken by the tax intermediaries 
and taxpayers.

IV. Hallmarks of Reportable Arrangements

Appendix IV of the directive defines several 
hallmarks that when present in a cross-border 
arrangement might trigger reporting obligations 
under the mandatory disclosure regime. 
Accordingly, the hallmarks work to identify the 
features of arrangements that tax administrations 
are interested in.

The directive states that it was deemed more 
practical to compile a list of hallmarks than to 
define the concept of aggressive tax planning; 
indeed, it would have been difficult to develop a 
clear and objective definition of the concept. 
Therefore, it is positive that the disclosure regime 
relies on objective hallmarks.

A. Generic vs. Specific Hallmarks

The hallmarks are generally divided into two 
categories: generic and specific. Generic 
hallmarks target features common to promoted 
schemes, such as the requirement for 
confidentiality or the payment of a premium fee. 
Generic hallmarks can be used to capture new and 
innovative tax planning arrangements, as well as 
mass-marketed transactions that promoters can 
easily replicate and sell to many taxpayers. 
Specific hallmarks are used to target known 
vulnerabilities in the tax system and techniques 
commonly used in tax avoidance arrangements, 
such as the use of loss creation, leasing, and 
income conversion schemes.

The directive sets out the following five 
categories of hallmarks:

• general hallmarks linked to the main benefit 
test;

• specific hallmarks linked to the main benefit 
test;

• specific hallmarks regarding cross-border 
transactions;
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• specific hallmarks concerning automatic 
exchange of information and beneficial 
ownership; and

• specific hallmarks concerning transfer 
pricing.

Many of the hallmarks have been designed to 
operate in conjunction with a threshold. The 
hallmarks trigger disclosure obligations only if a 
main benefit of the scheme was obtaining a tax 
advantage, reducing the risk of overdisclosure, 
and avoiding undue compliance burdens for 
taxpayers.

B. Hallmarks Subject to the MBT

1. Generic Hallmarks Linked to the MBT
The directive provides for several generic 

hallmarks that trigger a disclosure obligation if 
the MBT is met.

First is the confidentiality hallmark, which 
flags arrangements that require a taxpayer or 
participant to comply with a condition of 
confidentiality that might include nondisclosure 
of how the arrangement could secure a tax 
advantage vis-à-vis other intermediaries or the 
tax authorities.

The confidentiality is owed by the client to the 
promoter (not by the promoter to the client). That 
limit on disclosure is to protect the value of the 
scheme designed by the promoter. A 
confidentiality condition indicates that a 
promoter wishes to keep schemes or 
arrangements confidential either from other 
promoters or from the tax authorities, enabling a 
promoter to sell the same scheme to many 
taxpayers.

The use of a confidentiality clause in an 
agreement could meet the requirement. However, 
according to the final report on BEPS action 12, 
even if some promoters use that kind of clause or 
condition, schemes known to tax administrations 
are not caught by the confidentiality hallmark. 
That a tax administration knows a scheme can be 
evidenced by, for example, technical guidance 
notes, case law, or past correspondence.

Second is the premium or contingent fee 
hallmark. It catches arrangements in which the 
intermediary is entitled to receive a fee (or 
interest, remuneration for finance costs, and other 
charges) for the arrangement, which is fixed by 
reference to:

• premium fees, or the amount of the tax 
advantage derived from the arrangement; or

• contingent fees, collected based on whether 
a tax advantage actually results from the 
arrangement (including an obligation on the 
intermediary to partially or fully refund the 
fees if the intended tax advantage derived 
from the arrangement was not partially or 
fully achieved).

The idea of a premium fee is that there is an 
amount payable that is attributable to both the 
value of the tax advice and that it is unavailable 
elsewhere; if the consequences of the scheme are 
widely known and understood, the client would 
be unwilling to pay more than a normal fee.

Last is the standardized tax product hallmark, 
which involves arrangements that have 
substantially standardized documentation or 
structure and are available to more than one 
taxpayer without needing to be substantially 
customized for implementation. The fundamental 
characteristic of “mass-marketed schemes” is 
their ease of replication. Essentially, all the client 
purchases is a prepared tax product that requires 
little, if any, modification to suit its circumstances. 
Further, adopting the scheme does not require the 
taxpayer to receive significant additional 
professional advice or services.

2. Specific Hallmarks
a. Specific hallmarks linked to MBT. The directive 

also provides for specific hallmarks that trigger 
reporting obligations if the MBT is met.

First is the loss company hallmark, which 
captures arrangements in which a participant 
takes specific steps to reduce its tax liability by 
acquiring a loss-making company; discontinuing 
the main activity of that company; and using its 
losses to reduce taxes, including by transferring 
those losses to another jurisdiction or accelerating 
their use.

Next is the converting income scheme 
hallmark, designed to flag arrangements that 
convert income into capital, gifts, or other 
categories of revenue that are taxed at a lower rate 
or exempt.

Last is the circular transactions hallmark to 
catch arrangements that include circular 
transactions resulting in the round-tripping of 
funds — namely, through involving interposed 
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entities without other primary commercial 
function or transactions that offset or cancel each 
other or that have other similar features.

b. Specific hallmarks related to cross-border 
transactions. There are several specific hallmarks 
for cross-border transactions that trigger 
reporting obligations if the MBT is met.

First is the no- or low-taxation hallmark. It 
flags arrangements that involve deductible cross-
border payments made between two or more 
associated enterprises if at least one of the 
following conditions occurs:

• although the recipient is tax resident in a 
jurisdiction, that jurisdiction does not 
impose any corporate tax or imposes 
corporate tax at a zero or near-zero rate;

• the payment benefits from a full tax 
exemption in the jurisdiction where the 
recipient is tax resident; or

• the payment benefits from a preferential tax 
regime in the jurisdiction where the 
recipient is tax resident.

Those hallmarks focus on the tax treatment of 
the recipient of a deductible cross-border 
payment; nondeductible payments do not fall 
within their scope.

The directive states that the presence of any of 
those hallmarks alone cannot be a reason for 
concluding that an arrangement satisfies the MBT.

C. Hallmarks Not Subject to the MBT

1. Specific Hallmarks
a. Specific hallmarks related to cross-border 

transactions. Four specific hallmarks for cross-
border transactions are not subject to a threshold.

First, the stateless company and blacklisted 
country hallmark captures arrangements that 
involve deductible cross-border payments made 
between two or more associated enterprises when 
at least one of the following conditions is met:

• the recipient is not tax resident in any tax 
jurisdiction (so the income will not be 
subject to tax anywhere); or

• although the recipient is tax resident in a 
jurisdiction, that jurisdiction has been 
blacklisted by the member states collectively 
or in the OECD framework as being 
noncooperative.

Second is the double-dip hallmark to cover 
deductions claimed for the same depreciation on 

an asset in more than one jurisdiction, resulting in 
double-dip outcomes.

Third, the double relief hallmark is relevant 
when relief from double taxation for the same 
item of income or capital is claimed in more than 
one jurisdiction.

Finally, the step-up in value hallmark applies 
to arrangements that involve transfers of assets 
and there is a material difference in the amount 
being treated as payable in consideration for the 
assets in the jurisdictions involved. It affects 
transactions in which an asset is transferred 
between associated enterprises and the sales price 
at the level of the selling entity is significantly 
lower than the acquisition price considered by the 
acquiring entity resident in another jurisdiction. 
That step-up in value could result in higher 
depreciations at the acquiring entity’s level 
without the recognition of latent capital gains in 
the jurisdiction of the entity selling the assets.

b. Specific hallmarks concerning automatic 
exchange of information. The directive provides for 
several specific hallmarks concerning the 
automatic exchange of financial account 
information.

First, the no CRS reporting hallmark flags 
arrangements that could undermine the reporting 
obligation under EU law or any equivalent 
agreement on the automatic exchange of financial 
account information, including agreements with 
third countries, or that take advantage of the 
absence of that kind of legislation or agreement. 
Those arrangements include at least one of the 
following:

• the use of an account, product, or 
investment that is not, or purports not to be, 
a financial account, but has features that are 
substantially similar to those of a financial 
account;

• the transfer of financial accounts or assets to, 
or the use of jurisdictions that are not bound 
by the automatic exchange of financial 
account information with the state of 
residence of the relevant taxpayer;

• the reclassification of income and capital 
into products or payments that are not 
subject to the automatic exchange of 
financial account information;

• the transfer or conversion of a financial 
institution or a financial account or the 
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assets therein into a financial institution or a 
financial account or assets not subject to 
reporting under the automatic exchange of 
financial account information;

• the use of legal entities, arrangements, or 
structures that eliminate or purport to 
eliminate reporting of one or more account 
holders or controlling persons under the 
automatic exchange of financial account 
information; or

• arrangements that undermine, or exploit 
weaknesses in, the due diligence procedures 
used by financial institutions to comply 
with their obligations to report financial 
account information, including the use of 
jurisdictions with inadequate or weak 
regimes of enforcement of anti-money-
laundering legislation or with weak 
transparency requirements for legal persons 
or legal arrangements.

This specific hallmark captures situations in 
which taxpayers enter into transactions that 
undermine reporting obligations in relation to 
automatic exchange of financial account 
information, regardless of intention.

c. Specific hallmarks concerning beneficial 
ownership. The disguising beneficial owners 
hallmark is not subject to a threshold. It catches 
arrangements involving nontransparent legal or 
beneficial ownership chains with the use of 
persons, legal arrangements, or structures:

• that do not carry on a substantive economic 
activity supported by adequate staff, 
equipment, assets, and premises;

• that are incorporated, managed, resident, 
controlled, or established in any jurisdiction 
other than the jurisdiction of residence of 
one or more of the beneficial owners of the 
assets held by those persons, legal 
arrangements, or structures; and

• if the beneficial owners of those persons, 
legal arrangements, or structures, as defined 
in Directive (EU) 2015/849, are made 
unidentifiable.

This hallmark targets situations in which a 
taxpayer intends to disguise its beneficial 
ownership through a cross-border investment 
structure that lacks substance. Here, disclosure 
obligations are triggered when the three 
conditions are met cumulatively.

The first condition requires an analysis of the 
substance of the entities involved. When 
analyzing the appropriateness in an EU context, 
the wholly artificial arrangement doctrine of the 
Court of Justice of the European Union should be 
considered, which should significantly limit the 
reporting obligations under this hallmark.

d. Specific hallmarks concerning transfer pricing. 
Finally, the directive provides for numerous 
specific hallmarks concerning transfer pricing 
that are not subject to a threshold.

First, the unilateral safe harbor hallmark 
captures transactions that rely on unilateral safe 
harbor rules adopted for transfer pricing 
purposes. Given that safe harbors are by 
definition rather low to limit the administrative 
burden for small transactions that should not be a 
material concern for tax administrations, it is 
difficult to see the relevance of this hallmark.

Next, the hard-to-value intangibles hallmark 
flags arrangements involving the transfer of 
intangibles or rights in intangibles for which, at 
the time of their transfer between associated 
enterprises:

• no reliable comparables exist; and
• when the transaction was entered into, the 

projections of future cash flows or income 
expected to be derived from the transferred 
intangible, or the assumptions used in 
valuing the intangible were highly 
uncertain, making it difficult to predict the 
level of ultimate success of the intangible at 
the time of transfer.

Hard-to-value intangibles received much 
attention during the OECD BEPS project. The 
final report on BEPS actions 8-10 (aligning 
transfer pricing outcomes with value creation) 
and the 2017 revision of the OECD transfer 
pricing guidelines include guidance on hard-to-
value intangibles. That is because intangibles are 
increasingly important value drivers for 
multinational businesses and the absence of 
reliable data when intangibles are transferred at 
an early stage (when it is unclear whether an 
intangible will be successful) caused much 
concern for tax administrations.

Last, the business restructuring hallmark 
catches arrangements involving an intragroup 
cross-border transfer of functions, risks, or assets 
if the transferor’s projected annual earnings 
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before interest and taxes (EBIT) during the three 
years after the transfer are less than 50 percent of 
the transferor’s projected annual EBIT had the 
transfer not been made. It targets cross-border 
business restructurings that result in a significant 
reduction of an entity’s profitability. That could, 
for example, involve the conversion of a full-
fledged manufacturer into a toll manufacturer 
that merely renders services to other group 
companies or the conversion of a full-fledged 
distributor into a limited-risk distributor. In those 
cases, a large drop in profitability might be 
expected at arm’s length.

V. The MBT

As mentioned, many of the hallmarks in 
Appendix IV to the directive are subject to an 
additional threshold — the MBT, which is meant 
to filter out irrelevant disclosure and reduce some 
of the regime’s compliance and administration 
burdens by targeting the tax-motivated 
transactions likely to pose the greatest tax policy 
and revenue risks. The MBT compares the value 
of the expected tax advantage with other tax 
benefits likely to be obtained from the transaction. 
According to the action 12 final report, the test 
sets a relatively high threshold for disclosure.

The directive also states that the tax treatment 
of a cross-border payment at the recipient level 
cannot alone be reason for concluding that an 
arrangement satisfies the MBT. Thus, it does not 
matter per se if the payee’s jurisdiction does not 
impose any corporate tax or imposes corporate 
tax at a zero or near-zero rate, or if the payment 
benefits from full exemption or a preferential tax 
regime.

A. Developing a Reasonable Approach

According to the final report on BEPS action 
12, the MBT compares the value of the expected 
tax advantage with any other benefit likely to be 
obtained from the transaction. This requires an 
objective analysis of all benefits obtained from an 
arrangement and is assumed to set a relatively 
high threshold for disclosure. Thus, the 
management of the tax position of a cross-border 
arrangement or investment that aims at 
generating income should not meet this threshold 
condition, because any tax benefit, quite naturally, 
can only be a fraction of the overall income.

When analyzing the MBT, it can also be 
helpful to look to the United Kingdom, which 
introduced disclosure rules in 2004 that are built 
— like the directive’s mandatory disclosure 
regime — around a set of hallmarks that 
determine whether a scheme should be reported. 
The country also adopted the MBT as a threshold.

According to HM Revenue & Customs 
guidance regarding the MBT, “The advantage is 
one of the main benefits of the arrangements if it 
is a significant or important element of the 
benefits and not incidental or insubstantial.” 
Accordingly, the test is objective and considers the 
value of the expected tax advantage compared 
with the value of any other likely benefits. The 
guidance further states that it should be obvious 
to any potential client what the relationship is 
between the tax advantage and any other financial 
benefits of the product they are buying.

HMRC publishes annual statistics on reported 
schemes. The latest available statistics cover 2006 
to 2014; from 2012 to 2014, the number of reported 
arrangements dropped significantly. From April 
1, 2014, to September 30, 2014, there were fewer 
than five corporate disclosures under the U.K. 
mandatory disclosure regime.

The number of reported arrangements 
generally seems low compared with the number 
of transactions entered into by U.K. companies 
and international investments made in the United 

HMRC Statistics on Reported Arrangements

Period Disclosures 
Under the

Main Regime

April 1, 2006 March 31, 2007 125

April 1, 2007 March 31, 2008 205

April 1, 2008 March 31, 2009 102

April 1, 2009 March 31, 2010 116

April 1, 2010 March 31, 2011 97

April 1, 2011 March 31, 2012 116

April 1, 2012 March 31, 2013 59

April 1, 2013 March 31, 2014 28

April 1, 2014 September 30, 2014 Fewer than 5
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Kingdom. That suggests that the MBT effectively 
filters out all legitimate investment activities and 
keeps the focus on abusive types of arrangements 
in which a tax benefit is a main benefit.

Thus, for example, any inbound investment 
into the United Kingdom might receive a tax 
benefit if appropriately structured — generally 
the case for investments in commercial real estate 
by a nonresident over the reference period, when 
use of a suitable foreign investment vehicle 
resulted in nontaxation of capital gains. However, 
the existence of a tax benefit per se would not 
satisfy the MBT, because the tax benefit was an 
incidental, not main, benefit of the transaction.

Moreover, it may be speculated that the 
marked drop of reported arrangements since 2012 
may be a direct consequence of the OECD BEPS 
project, related media coverage, and the 
anticipation of changes in the international tax 
landscape, leading taxpayers and their advisers to 
avoid aggressive schemes.

B. Application to International Investments

The action 12 final report states that several 
countries with mandatory disclosure regimes 
indicated that in practice, they receive 
comparatively fewer disclosures of cross-border 
schemes. That lower number is considered partly 
a consequence of the way international schemes 
are structured and the approach those regimes 
take in formulating the requirements for 
disclosing a reportable scheme. The action 12 
report mentions that cross-border schemes 
typically generate multiple tax benefits for 
different parties in different jurisdictions and that 
the domestic tax benefits that arise under a cross-
border scheme may seem unremarkable when 
viewed in isolation.

The report says that for those hallmarks that 
must meet the MBT as a condition for disclosure, 
the mandatory disclosure regime can be difficult 
to apply to cross-border arrangements that trigger 
tax consequences in numerous jurisdictions. In 
practice, those arrangements might not meet the 
MBT if the taxpayer can demonstrate that the 
value of any (domestic) tax benefits was 
incidental when weighed against the commercial 
benefits as a whole.

The action 12 final report acknowledges that 
cross-border investments often involve broader 

commercial transactions customized to be 
taxpayer- and transaction-specific that might not 
be widely promoted the same way as a 
domestically marketed scheme. For those reasons, 
it could be difficult to target those schemes with 
generic hallmarks that target promoted schemes, 
which can be easily replicated and sold to many 
different taxpayers, according to the report.

Given the high threshold standard presented 
by the MBT, the final report recommends not 
including it as a threshold. Instead, it 
recommended including hallmarks that focus on 
the kinds of BEPS techniques known to give rise 
to tax policy or revenue concerns without 
including a threshold requirement.

However, as stated in the directive, the 
principle of proportionality was considered when 
designing the directive. Under that principle, the 
content and form of EU action cannot exceed what 
is necessary to achieve treaty objectives. Here, the 
MBT is key to limit disclosure obligations to tax-
driven arrangements that take advantage of 
loopholes.

In that regard, international investments in 
real estate, businesses, or debt, even if structured 
in a way that takes account of tax benefits and 
costs, should hardly ever be subject to mandatory 
disclosure unless one of the hallmarks that trigger 
automatic reporting obligations is fulfilled.

C. GAAR Considerations

The action 12 final report also identifies some 
inevitable overlap between the operation and 
effects of mandatory disclosure and a general 
antiabuse rule that gives tax administrations the 
ability to respond directly to tax avoidance that 
has been disclosed under a mandatory regime. It 
does, however, mention that a mandatory 
disclosure regime is meant to provide tax 
administrations with information on a wider 
range of tax policy and revenue risks other than 
those raised by transactions that would be 
classified as avoidant under a GAAR. 
Accordingly, the definition of a reportable scheme 
for disclosure purposes will generally be broader 
than the definition of tax avoidance schemes 
covered by a GAAR.

Thus, the scope of reportable schemes under 
the directive is broader than the GAAR in the so-
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called anti-tax-avoidance directive (ATAD),2 
which becomes evident when looking at the 
hallmarks that trigger reporting obligations 
without an MBT threshold. The preamble to the 
directive also refers to the GAAR, stating that 
aggressive cross-border tax planning 
arrangements fall under it. Although the GAAR is 
not the threshold for reportable schemes, it may 
still be relevant when analyzing whether an 
arrangement must be disclosed. When, for 
example, one analyzes whether the MBT is met 
for an alternative investment fund that invests 
from a Luxembourg subsidiary into pan-
European assets, the question whether the mere 
involvement of the Luxembourg company is 
determinant can be tested using the GAAR 
standard.

In an EU context, national antiabuse 
legislation such as the GAAR must be targeted to 
prevent conduct involving the creation of wholly 
artificial arrangements that do not reflect 
economic reality and are used to unduly obtain a 
tax advantage. That framework for antiabuse 
legislation flows from the wording of the GAAR 
in the ATAD and from CJEU case law on freedom 
of establishment.3 An abusive situation does not 
depend only on the taxpayer’s intention to obtain 
tax benefits (a motive test), but also requires the 
existence (or absence) of specific objective factors, 
including an actual establishment in the host state 
(for example, staff, facilities, and equipment) and 
the performance of genuine economic activity. 
Notably, to show the existence of an actual 
establishment, the CJEU does not seem to require 
an extensive level of substance.

On that basis, local tax advisers should not 
easily conclude that the MBT is satisfied. 
Disregarding the GAAR standard for EU 
companies would risk overdisclosure, which 
would not help tax administrations identify 

aggressive tax planning schemes that might be 
tackled by changing tax laws or applying 
antiabuse legislation. That is because EU 
companies can rely on freedom of establishment, 
and EU members cannot implement rules that 
would impede the use of that freedom.

VI. Determining Reportable Arrangements

When determining whether advice on a 
particular arrangement is reportable under the 
mandatory disclosure regime, it must first be 
analyzed whether the arrangement has a cross-
border dimension. Given that Luxembourg 
companies involved in alternative investment 
fund structures are frequently involved in cross-
border investments, this will often exist (although 
not all transactions have a cross-border element). 
Then, one must ask whether a hallmark is present. 
For Luxembourg fund structures, it is likely that 
none is fulfilled. For foreign fund structures, the 
cross-border relationship between a Luxembourg 
company and the foreign fund will likely fall in 
the no- or low-taxation hallmark (despite a 
Luxembourg fund vehicle also benefiting from a 
corporate income tax exemption).

When at least one hallmark is fulfilled, it has 
to be verified whether the hallmark is subject to 
the MBT. If not, there is an automatic reporting 
obligation under the mandatory disclosure 
regime. When the hallmark is subject to the MBT, 
all relevant facts and circumstances must be 
analyzed to determine whether the main benefit 
or one of the main benefits was the obtaining of a 
tax advantage. (See Figure 2.)

A. Case Study: Luxembourg Real Estate Fund

1. Scenario
On September 1, a Luxembourg asset 

manager established a Luxembourg fund (a 
reserved alternative investment fund (RAIF), in 
the legal form of a special limited partnership) for 
investing in real property across Europe. The 
investors are institutional investors such as 
pension funds and insurance companies resident 
in the EU and North America that invest the 
contributions of assured persons to generate 
regular income to fulfill their obligations to those 
persons. The asset manager employs several 
qualified employees in Luxembourg who provide 
fund management services to the fund.

2
Council Directive (EU) 2016/1164 of July 12, 2016, laying down rules 

against tax avoidance practices that directly affect the functioning of the 
internal market, as amended by Council Directive (EU) 2017/952 of May 
29, 2017, amending Directive (EU) 2016/1164 as regards hybrid 
mismatches with third countries.

3
See, e.g., Cadbury Schweppes PLC and Cadbury Schweppes Overseas Ltd. 

v. Inland Revenue, C-196/04 (CJEU 2006); Eqiom SAS, Enka SA v. Ministre 
des Finances et des Comptes Publics, C-6/16 (CJEU 2007); Deister Holding AG 
and Juhler Holding A/S v. Bundeszentralamt für Steuern, joined cases C-504/
16 and C-613/16 (CJEU 2017); and GS v. Bundeszentralamt für Steuern, C-
440/17 (CJEU 2018).
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The fund’s investments are made via a 
Luxembourg company (LuxCo) and Luxembourg 
or local property companies. The investments in 
the foreign real properties are financed by a 
mixture of equity and debt in accordance with the 
tax rules applicable in the state where the 
properties are located. If possible, debt funding is 
generally preferred because it is less formalistic to 
grant and repay a loan and the interest accrued 
under a loan facilitates cash repatriation. 
Otherwise, there could be times when cash cannot 
be repatriated in the form of dividends because a 
property company does not have distributable 
reserves (a cash trap). The property companies are 
subject to tax on their rental income and potential 
capital gains realized on a disposal of the real 
properties in their respective jurisdictions. (See 
Figure 3.)

The property companies can deduct the 
depreciation of the property, arm’s-length interest 
charged under the loan granted by LuxCo (within 
the limits of thin capitalization or earnings 
stripping rules applicable in the investment 
jurisdiction), and other business expenses when 

determining their taxable income in the state 
where the properties are located. For 
Luxembourg property companies, the income 
(including capital gains) realized on real 
properties in other EU member states is exempt in 
Luxembourg under applicable tax treaties.

Dividend and interest payments made by the 
property companies are not subject to 
withholding tax. For Luxembourg property 
companies, interest payments are not subject to 
Luxembourg withholding tax, and dividend 
payments to LuxCo benefit from an exemption 
under Luxembourg legislation implementing the 
EU parent-subsidiary directive.4 Likewise, for 
foreign property companies, interest and 
dividend payments should benefit from 
withholding tax exemptions under EU directives 
(many EU countries do not even levy withholding 
tax on interest payments).

At LuxCo’s level, the interest income is subject 
to corporate income tax and municipal business 
tax at an aggregate rate of 26.01 percent (in 2018). 
LuxCo largely finances the loan receivables owed 
by the property companies with a loan granted by 
the fund. LuxCo determined an arm’s-length 
financing margin for remunerating the functions 
performed, risks assumed, and assets used. In 
accordance with the new Luxembourg transfer 
pricing regime, LuxCo bears all the risks in 
relation to the financing activities (credit risks and 
so forth) and has the financial capacity to bear it 
(that is, LuxCo is financed with sufficient equity 
to cover the risk in case it materializes). Dividends 
received by LuxCo from the property companies 
benefit from a tax exemption under the 
Luxembourg participation exemption regime — 
that is, the implementation of the EU parent-
subsidiary directive into Luxembourg law.

Interest payments LuxCo makes to the fund 
are not subject to Luxembourg withholding tax, 
but dividends it pays to the fund should be 
subject to Luxembourg withholding tax at 15 
percent, subject to any relief available as a result 
of the nature of the investors. The fund is exempt 
from corporate income tax, municipal business 
tax, and net wealth tax, but subject to an annual 

4
See article 147 of the Luxembourg Income Tax Law; and Directive 

2011/96/EU.
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subscription tax of 0.01 percent (applicable on its 
net asset value).

There are several commercial reasons for 
investing via separate property companies into 
real estate assets, including segregation of 
investments, managing bank guarantees, adding 
flexibility in regards to future disposals, and so 
forth. Likewise, LuxCo is established for 
numerous commercial and legal reasons, such as:

• protecting the fund from the liabilities of, 
and potential claims against the fund’s 
immovable property assets;

• facilitating debt funding (including debt 
obtained from third parties);

• managing investments (including 
acquisition and disposal); and

• administering claims for relief of 
withholding tax under any applicable tax 
treaty.

LuxCo performs several functions regarding 
its investment activities — including approving 
and monitoring investments; carrying on treasury 
functions; ensuring compliance with regulatory 
requirements in the investment jurisdictions; 
handling accounting and bookkeeping 
requirements; rendering of administrative and 
other services to subsidiaries; monitoring 
dividend, interest, and other payments; and 
monitoring and management of risks in relation 
to investment activities — all of which are 
performed by its directors. LuxCo rents office 
premises that are at the disposal of its directors, 
and for some functions, the directors rely on 
information provided by the asset manager (for 
example, approving and monitoring 
investments). The directors also supervise some 
functions outsourced to qualified Luxembourg 
service providers: drafting legal documentation, 
preparing financial reporting, and complying 
with direct and indirect tax rules.

The asset manager had many reasons to 
choose Luxembourg as a fund and holding 
location, including, in particular:

• extensive experience with the Luxembourg 
regulatory environment and available fund 
regimes;

• the flexible and diverse regulatory and legal 
environment;

• lender and investor familiarity with the 
location;

• access to qualified personnel;
• existing business relationships with various 

services providers, depositary banks, and so 
forth;

• its extensive tax treaty network; and
• political stability.

The question is whether the tax intermediaries 
involved in advising the asset manager on the 
fund structuring are under an obligation to report 
the Luxembourg investment platform by August 
31, 2020.

2. Analysis
The fund invests into pan-European real 

estate assets and should thus qualify as a cross-
border arrangement. Further, none of the 
hallmarks should be fulfilled. For the no- or low-
taxation hallmark that might be considered 
regarding payments LuxCo made to the fund, the 
cross-border element is missing because the fund 
and LuxCo are in the same jurisdiction. Payments 
made by (local) property companies to LuxCo are 
taxable in Luxembourg, so the no- or low-tax 
hallmark is also not satisfied in that respect.

Thus, this fund structure is not a reportable 
scheme under the mandatory disclosure regime.

Further, it cannot be construed that payments 
made by local property companies to LuxCo are 
deemed directly made to the fund because LuxCo 
is the beneficial owner of the income received 
from the property companies.

B. Case Study: The Foreign Real Estate Fund

1. Scenario
Using the fact pattern from the previous 

study, assume the fund is established in the 
Cayman Islands as a limited partnership and 
invests in a LuxCo that makes investments in 
Luxembourg or local property companies 
investing in real properties across Europe. (See 
Figure 4.)

2. Analysis
The question arises whether establishing a 

foreign fund vehicle will require the tax 
intermediaries involved in advising the asset 
manager to report the investment platform by 
August 31, 2020.

The fund invests via LuxCo into pan-
European real estate assets and should therefore 

For more Tax Notes International content, please visit www.taxnotes.com. 

 

©
 2018 Tax Analysts. All rights reserved. Tax Analysts does not claim

 copyright in any public dom
ain or third party content.



COMMENTARY & ANALYSIS

TAX NOTES INTERNATIONAL, OCTOBER 8, 2018  191

qualify as a cross-border arrangement. However, 
unlike in the earlier case study, here, the no- or 
low-tax hallmark should be fulfilled because 
deductible interest payments LuxCo makes to the 
fund should be tax exempt in the Cayman Islands. 
The cross-border context of payments made from 
Luxembourg to the Cayman fund should result in 
the hallmark being fulfilled, even though a 
Luxembourg fund would also be tax exempt. 
However, meeting the hallmark does not trigger 
an automatic reporting obligation because the 
MBT threshold applies. Under the MBT, one must 
analyze whether the expected pretax profit was 
insignificant compared with the amount of the 
expected tax benefit.

Investments are made into pan-European real 
estate for generating regular income to improve 
the value of the properties and to realize capital 
gains at the end of the investment period. Pooling 
investor money to make common investments is 
legitimate. Investments in real estate are generally 
not made to generate tax benefits, although tax 
aspects cannot be neglected, given the asset 
manager’s fiduciary duty to prudently manage 

the investments, including by paying only legally 
due taxes.

If local tax intermediaries analyzed the MBT 
in this situation, LuxCo’s involvement could be 
viewed critically. While it might be argued that 
under the freedom of establishment, the 
establishment of a company in Luxembourg 
should as such not be considered when analyzing 
the MBT (apart from the fact that the involvement 
of EU parent companies is not a hallmark under 
the disclosure regime), if it were to be considered 
problematic, the CJEU’s wholly artificial 
arrangement doctrine would have to be 
considered. Hence, the question will become 
whether the substance of LuxCo is appropriate for 
the functions performed.

Based on the fact pattern, LuxCo has a 
comprehensive functional and risk profile and 
appropriate substance for the activities 
performed, and thus cannot be classified as a 
wholly artificial arrangement. Further, the MBT 
should not be considered met.

VII. Conclusion

DAC 6, inspired by the recommendations in 
the action 12 final report, requires EU members to 
introduce mandatory disclosure rules for cross-
border arrangements that fulfill certain 
hallmarks.

While some of the hallmarks, when present in 
a cross-border arrangement, trigger automatic 
disclosure obligations, other hallmarks are subject 
to a threshold condition — that is, the MBT. When 
the MBT applies, it should set a relatively high 
threshold for disclosure, filtering out irrelevant 
disclosures that would otherwise dilute the 
relevance of the information received by tax 
administrations and increase the costs and 
administrative burden for taxpayers, tax 
administrations, and tax intermediaries.

Alternative investments should not generally 
be a focus of the new disclosure regime because 
by definition, they seek benefits other than tax 
benefits. Thus, they should rarely be subject to 
mandatory disclosure. While in many cases none 
of the hallmarks will be fulfilled, if a hallmark is 
fulfilled, it is likely to be a hallmark that triggers 
reporting obligations only if the MBT is satisfied. 
Given that international investments are made for 
legitimate commercial reasons (generating 
regular income, maximization of value, and so 
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forth) and not for generating tax benefits, the MBT 
should generally not be met.

The mandatory disclosure regime applies to 
reportable cross-border arrangements as of June 
25, 2018, and requires first filings by the end of 
August 2020. Thus, tax intermediaries and 
taxpayers must prepare to track potentially 
reportable arrangements. Ultimately, that forces 
all parties to constantly consider reporting 
obligations under the new disclosure regime, 
which will likely have the desired deterrence 
effect. 
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