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On September 7, the CJEU rendered an important 
decision (case C-6/16) on the application of the anti-
evasion rule in Directive 90/435, the Parent-Subsidiary 
Directive. It ruled in particular on the compatibility 
with EU law of a French law that prevented the 
dividends distributed by a French entity to its parent 
in the European Union from being able to be exempt 
if that parent was controlled directly or indirectly by 
persons resident in third states, unless proof can be 
provided that one of the principal purposes of the 
chain of interests is not to take advantage of the 
exemption. The Court concluded that:

a)  Article 1.2 of Directive 90/435 reflects the 
general principle that no one may benefit from 
the rights stemming from the legal system for 
abusive or fraudulent ends. It must nevertheless, 
insofar as it constitutes a derogation from 
the tax rules established by that directive, be 
interpreted strictly. 

b)  National legislation based on this article must 
seek to prevent conduct involving the creation 
of wholly artificial arrangements, which do not 
reflect economic reality, the purpose of which 
is to unduly obtain a tax advantage; but it is 
not valid to establish a general presumption of 
fraud and abuse (as the CJEU underlines, the 
fact of being owned by residents in third states 

does not deprive a company of its status as a 
European company). 

c)  Therefore, the tax authorities must carry out an 
individual examination of the whole operation 
at issue. 

It must be remembered that in Spanish law, the 
Personal Income Tax Law contains an antiabuse rule 
similar to the French rule questioned to the CJEU 
(the exemption does not apply if the European 
parent is controlled by individuals or entities who are 
not resident in the EU or in the EEA, unless proof 
may be provided of valid economic reasons).

Lastly, we must be underline that Directive 90/435 
has been replaced with Directive 2011/96, and in this 
directive, in the wording given by Directive 2015/121, 
it continues to be affirmed that the directive will not 
preclude the application of domestic or agreement-
based provisions required for the prevention of tax 
evasion, tax fraud or abuse, but it is added that the 
benefits set out in the directive cannot be granted 
to arrangements which have been put in place for 
the main purpose (or one of the main purposes) of 
obtaining a tax advantage that defeats the object or 
purpose of the Directive; although the CJEU may be 
expected to follow a similar path in relation to any laws 
establishing general presumptions of abuse or fraud.
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01 JUDGMENTS

1 Corporate income tax.- Credit for 
publicity and advertising expenses 

related to support programs for events of 
exceptional public interest: they do not 
include costs of containers and packaging 
(Supreme Court. Judgment of July 13, 2017)

The Supreme Cour t examined what “publicity 
and adver tising expenses related to suppor t 
programs for events of exceptional public interest” 
must mean for the purposes of calculating the 
corporate income tax credit set out in ar ticle 
27.3 of Law 49/2002 in the case of containers 
and packaging bearing the logo of the event. 

Going against the conclusion of the National 
Appellate Cour t, the Supreme Cour t held that, 
for these purposes, in relation to any adver tising 
medium, a distinction must be made between (i) 
the por tion of the medium that fulfills a strictly 
adver tising function (ii) and the por tion that has 
other different functions, and only the first of 
these types of costs may be included in the base 
for the credit. 

On that basis, different proof will have to be 
provided by the taxable person according to the 
circumstances:

a)  For elements in which strictly adver tising 
costs are easily separable from those that 
are not, the taxpayer will be required to 
show the amount relating to each.

b)  In all other cases (because the adver tising 
inser t is of little economic value), proof 
may be accepted as sufficient if it shows 
how much the same adver tising would cost 
in hard copy that has adver tising as its only 
function.

It must be underlined that the judgment contains 
a dissenting vote by three judges, suppor ting the 
view held by the National Appellate Cour t.

2 Corporate income tax and management 
procedure.- Allowed application to amend 

self-assessment claiming reinvestment tax credit to 
replace it with a double taxation credit (National 
Appellate Court. Judgment of May 11, 2017)

In the examined case, the company claimed in its 
corporate income tax self-assessment return a credit 
for reinvestment of extraordinary income and left 
the reported domestic double taxation credits to be 
used in future years. Later, a partial audit was initiated 
to examine the admissibility of that reinvestment credit 
and, in the context of that procedure, the entity asked 
the auditors whether it could replace the reinvestment 
credit with the unused domestic double taxation credits. 

In the economic-administrative jurisdiction it was 
concluded that the tax credit for reinvestment of 
extraordinary income was admissible, but denied the 
replacement of that credit with the domestic double 
taxation credits.

National Appellate Court ruled that the application of 
double taxation credits takes priority over other credits. 

3 Personal income tax.-  Earned income paid to 
shareholder by artistic services company 

must be stated at market value (Supreme Court. 
Judgment of July 18, 2017)

At issue was how the earned income for personal work 
obtained by an individual shareholder of the company 
formed by that individual to provide his artistic services. 

In relation to this matter, the Supreme Court (though 
it declined to reevaluate the evidence examined by the 
lower court) made a number of important determinations:

a)  The interposition of a company  between the 
shareholder providing artistic services -which, as 
such, are nontransferable – and the clients hiring 
those services is lawful but may be designed to 
achieve irregularly a reduction in the aggregate tax 
burden in respect of corporate income tax and 
personal income tax. 

b)  In these cases, where the earned income paid to 
the shareholder by a company is a long way from 
the price that the company charges to its clients 
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it may be concluded that such income has 
not been valued on an arm’s length basis (by 
reference to the market value of the services).

c)  Any interpretation running counter to 
that explained above cannot be based on 
reasonableness standards, and therefore a 
penalty must be imposed where a scenario 
such as that described occurs.

4 Nonresident income tax.- A law 
establishing a general presumption of 

abuse is contrary to the Parent-Subsidiary 
Directive (Court of Justice of the European 
Union. Judgment of September 7, 2017, in case 
C-6/16)

French tax legislation prevented the dividends 
distributed by a French entity to its parent in the 
European Union from being able to be exempt if that 
parent was controlled directly or indirectly by persons 
resident in third states. To achieve the exemption, 
the parent had to provide proof that the principal 
purpose of the structure of interests was not to take 
advantage of the exemption under the directive (the 
Spanish nonresident income tax legislation contains a 
similar rule).  

The CJEU affirmed that this legislation is precluded 
by EU law and, in particular, by the Parent-
Subsidiary Directive, as a result of establishing a 
general presumption of fraud, without taking into 
consideration the characteristics of the facts of each 
case.

5 Inheritance and gift tax.- Tax authorities 
barred from using a valuation method that 

the taxpayer was unable to apply when the tax 
became chargeable (Supreme Court. Judgment 
of July 12 , 2017)

The taxable person reported unlisted shares for 
inheritance and gift tax purposes on the basis of the 
latest balance sheet approved on the chargeable date 
for the tax. The expert appointed by the authorities, 
however, used a balance sheet that was not approved 
either on the chargeable date, or later, when the self-

assessment return for the tax was  filed; in particular, 
the expert added to the shareholders’ equity for the 
previous year, the earnings for the following year, in a 
pro rata portion for the period until the date the tax 
became chargeable. 

The Supreme Court allows the tax authorities to use 
alternative methods to those provided in the Wealth 
Tax Law to calculate the actual value of an item of 
property, but refuses to allow for these purposes a 
value that the taxpayer was unable to use when the 
tax became chargeable (because, in this case, the 
balance sheet for the year in which the tax became 
chargeable had not been approved). 

6 VAT.- Gain on sale of shares is included in 
denominator for shared deductible 

proportion (National Appellate Court. Judgment 
of June 28, 2017)

The controlling company of a group engaged in 
construction which carried on strategic  planning 
activities and provided loans together with corporate 
services to its subsidiaries, sold a few shares in 
subsidiaries.

The auditors considered that the activity of acquiring, 
holding and selling shares by that company amounted 
to an economic activity for VAT purposes, by being 
carried on with the assets of the business and for a 
business purpose, on a regular and permanent basis. 
Consequently, they considered that the transactions 
used to perform that activity were transactions subject 
to VAT which had to be included in the company’s 
financial activity sector. Based on this conclusion, they 
reassessed the input VAT paid on the performance of 
those activities, and reduced the shared deductible 
portion by including in the denominator the gains 
derived from the sale of shares in the subsidiaries. 

TEAC (the Central Economic-Administrative 
Tribunal) confirmed this conclusion, highlighting the 
size and recurring nature of the transactions with 
shares bearing in mind for these purposes that 
several reorganization transactions had been carried 
out (among them, the merger with a construction 
group).

The National Appellate Court concluded that:
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a)  The company’s primary activity is to carry 
on strategic planning and evolution activities 
for the group it controls. In this respect, the 
decisions on acquisition, transfer or sale of 
shares respond to the goal to gain a presence 
in other sectors or increase or decrease its 
shares in sectors where it is already present. All 
in all, it was a habitual activity. 

In relation to the reorganization transactions, 
the fact that they were performed as a result 
of the necessary business restructuring in the 
Group does not mean they may be said to 
be exceptional transactions, and therefore, 
ancillary or not habitual.

b)  The income obtained from holding shares is a 
direct, permanent and necessary prolongation 
of that activity.

c)  Therefore, the activity consisting of holding, 
acquiring and selling shares in the subsidiaries 
must be included in the separate financial 
sector, and therefore, the gains derived from 
the sale of shares in the subsidiaries must be 
included in the denominator for the deductible 
proportion shared by both sectors: financial 
and for services provided to the investees. 

7 VAT.- The first of two successive supplies in 
which intra-Community carriage takes place 

only after the second is not exempt (Court of 
Justice of the European Union. Judgment of July 
26, 2017 in case C-386/2016)

It was examined whether the exemption provided for intra-
Community supplies applies to a supply of goods made by 
a taxable person established in a first member state where, 
before this supply is carried out, the person acquiring the 
goods, identified for VAT purposes in a second member 
state, informed the supplier that the goods will be resold 
immediately to a taxable person established in a third state 
before they leave the first member state and before they 
are transported to that third taxable person. 

It was asked also whether the processing of the goods 
carried out on the instructions of the middleman 
acquiring the goods and before the goods are 
transported to the member state of the person finally 

acquiring them, has an effect on the conditions for any 
exemption of the first supply.

The Court held that the exemption will not apply to the 
first supply mentioned insofar as, according to its own 
case law, if two successive supplies are made in which 
there is only one intra-Community carriage of goods, 
the exemption may only be recognized for one of the 
transactions, which will be the only one that is exempt. 
In the examined case, it may only be the second supply 
because the intra-Community carriage occurs after that 
supply.

The Court added that the identification for VAT 
purposes of the first person acquiring the goods in a 
member state other than the place of the first supply or 
that of the place of the final acquisition is not a criterion 
for classification of an intra-Community transaction or, in 
itself, evidence sufficient to show that a transaction is an 
intra-Community one.

Additionally, in relation to the second of the issues 
submitted for a preliminary ruling, the Court determined 
that the fact of processing the goods in the course of 
a chain of two successive supplies, carried out on the 
instructions of the middleman and before the goods are 
transported to the member state of the person finally 
acquiring them, has no effect on the conditions for any 
exemption of the first supply where that processing 
takes place after the first supply.

8 Transfer and stamp tax.- Tax base is 
property value by reference to values 

published by the authorities, even if deeded 
price is higher (Castilla la Mancha High Court. 
Judgment of March 20, 2017)

A taxpayer reported the transfer and stamp tax base 
for the acquisition of a property at an amount below 
the deeded price as a result of being based on the 
values published by the Department of Economy and 
Finance. The tax authorities considered that the value 
appearing in the deed had to take priority and issued 
an assessment.

Against this assessment, Castilla la Mancha High 
Court concluded that the taxable person had acted 
correctly, by using in its self-assessment the reference 
values that the authorities made available to taxpayers.

8
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11 Management procedures.- On the grounds 
for valuation reports by experts appointed 

by the authorities (Supreme Court. Judgment of 
July 19, 2017; and Valencia High Court. Judgment 
of January 18, 2017)

The Supreme Court reiterated in its judgment of 
July 19 the conditions it considers must be satisfied 
by the use by an expert appointed by the authorities 
of the benchmarking method for an audit of values 
to be valid.  In this respect, the Court stated that:

a)  When, in an audit of values, the authorities 
use combined valuation methods (meaning, 
an expert’s opinion based on average market 
prices) the valuation must be carried out in 
all cases individually and specifically for the 
good concerned and justified accordingly 
by the suitability of the method and of the 
parameters used. 

b)  To apply the benchmarking method the 
reasons for the similarity between the 
property to which the valuation relates and 
those used as benchmarks must be given.

c)  If no visual inspection of the property is made, 
it will be necessary to support why that 
detailed inspection is not necessary.

In relation to this last matter (visual inspection), 
Valencia High Court examined (in a judgment 
dated January 18 , 2017) an administrative 
valuation proceeding in which the method based 
on benchmark properties had been used, without 
making any visual inspection because the tenant at 
the property did not give access to the expert sent 
by the authorities. The Court made the following 
remarks:

a)  In view of the tenant’s refusal to give access 
to the property, the authorities should have 
used any means in their power to obtain that 
access, and among them, application for court 
authorization.

b)  If the authorities failed to use all the means 
allowed by the legislation for them to perform 
the visual inspection, they may not use this 
fact to support the absence of grounds for 
the means of appraisal ultimately used.

9 Tax on increase in urban land value.- 
Assessments in respect of this tax are null 

and void by being based on articles rendered 
null and void by the Constitutional Court 
(Madrid High Court. Judgment of June 19, 2017)

In a judgment rendered on May 11, 2017, the 
Constitutional Court held unconstitutional articles 
107.1, 107.2.a) and 110.4 of the Local Finances Law, as 
worded in Legislative Royal Decree 2/2004, of March 
5, 2004 (TRLRHL), related to the calculation method 
for the tax base for the tax on increase in urban land 
value and to the powers of the local authority to 
audit that tax. This judgment was expressed in very 
similar terms to the judgments of February 16 and 
March 1 2017, related to the legislation on the tax 
in the provincial territories of Guipúzcoa and Álava.

Consequently, Madrid High Court has now held 
that until the legislature defines a new legal regime 
determining (among other elements) how to 
calculate the base for this tax, any assessments issued 
on the basis of the legislation must be considered null, 
void and unconstitutional as a matter of law. 

This judgment is discussed in our tax Alert 7/2017, 
available here.

10 Tax procedure.- Unlawfully interpreted as 
null and void: decisions declaring 

simultaneously a lapse of the time to conduct an 
audit and the start of a new audit (Supreme 
Court. Judgment of July 19 , 2017)

Various economic-administrative bodies and courts 
have been holding that a second tax assessment is 
null and void where, simultaneously, in other words, 
in a single administrative decision, it was declared 
that the time to conduct the audit which resulted 
in a reversed first assessment had lapsed and a new 
procedure had been initiated which gave rise to the 
second assessment. 

In this judgment, the Supreme Court corrected that 
interpretation by allowing the lapse of the time to 
conduct an audit and the start of another to be 
declared simultaneously without the option to 
argue that the taxpayer has been denied the right 
to defense.

http://www.garrigues.com/es_ES/noticia/sentencia-del-tribunal-superior-de-justicia-de-madrid-de-19-de-julio-de-2017
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02 ADMINISTRATIVE 
DOCTRINE

c)  In this respect, if the authorities based their 
decision on a comparison of the property 
with benchmark properties (an appraisal 
method which must be accepted as valid) they 
must give the reasons why those benchmark 
properties meet the conditions to be able to 
be used as valid benchmarks.

to retain entitlement to the 95% reduction. The DGT 
concluded that those transactions do not fall within 
the acts of disposal and corporate transactions that 
cause forfeiture of the right to the reduction that had 
been claimed, if the following stay the same: (i) both 
the cost value at which that reduction was made 
(ii) and the right to the exemption from wealth tax, 
besides the fact that the recipients must own the 
shares received as result of the contributions made. 

2 Personal income tax.- Loan of property to 
shareholder treated as income from 

movable property if it does not amount to 
consideration for a service (Directorate-
General for Taxes. Ruling V1641-17, of June 22, 
2017)

The request concerned the treatment for personal 
income taxes of the loan by a company to its sole 
shareholder of a property for no consideration. 

The DGT ruled that such a loan amounts to income 
in kind which will be treated as income from movable 
capital, by being a benefit obtained from investing in 
the equity of the company, unless the loan amounts 
to consideration for the supply of a service or good 
made by the shareholder, in which case it will be 
treated as earned income in kind.

3 Personal income tax.- Severance for 
dismissal not held unjustified by a court or 

Spanish Mediation Arbitration and Conciliation 
Service (SMAC) is not exempt. (Directorate-
General for Taxes. Ruling V1366-17, of June 2, 
2017)

The request concerned the case of an employee who 
had been dismissed and had challenged the dismissal 
requesting that it be held null and void. Later, a judgment 
was rendered dismissing the complaint, after which the 
severance which had been held exempt was paid.

According to the DGT, in a more than questionable 
view, for the exemption to apply, the dismissal must 
have been held or recognized unjustified in a judicial 
or administrative conciliation hearing or in a judgment. 
This circumstance did not arise in this case because 

1 Corporate income tax.- Restructuring 
transactions protected by tax neutrality 

regime do not affect 95% reduction under Gift 
and Inheritance Tax Law (Directorate-General 
for Taxes. Rulings V1547-17, V1548-17, V1549-
17, V1550-17, V1551-17, V1557-17, V1558-17, 
V1559-17 and V1605-17, rendered in June 
2017) 

A number of rulings examined several cases of gifts 
of shares in companies made between parents and 
offspring and qualifying for the 95% reduction set 
out in the Inheritance and Gift Tax Law for transfers 
for no consideration of family businesses. This 
reduction is subject to a number of requirements, 
and among them, that the recipients must keep 
what they have acquired, and must be entitled to the 
exemption from wealth tax, for ten years following 
the gift (except in the event of death) in addition 
to which they must not make any acts of disposal 
or corporate transactions giving rise to a material 
reduction to the cost value.

In all of the examined cases, after the gift the 
recipient intended to contribute the received shares 
to newly created entities in transactions for which 
the tax neutrality regime would be elected. 

The requests concerned whether the fact 
of electing the tax neutrality regime for the 
contribution transactions has an effect on the right 
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the Labor Court that dismissed the petition to render 
the dismissal null and void did not expressly hold the 
dismissal unjustified.

4 Personal income tax.-  Gifted tangible assets 
are depreciable (Directorate-General for 

Taxes. Ruling V1359-17, of June 2, 2017)

The request concerned whether the tangible assets of 
a gifted pharmacy for which the benefits accorded to a 
family business had been elected are depreciable. The 
DGT concluded that:

a)  The tangible assets are allowed to be depreciated, 
because the recipient continues trading by running 
the pharmacy, which implies that the assets will be 
used for the conduct of an activity. 

b)  The elements will keep (for depreciation 
purposes) the value they had at the giver, in 
accordance with article 33.3.c) of the Personal 
Income Tax Law.

5 Personal income tax.- Proportional 
application of exemption for principal 

residence for individuals aged over 65 that 
have rented out part of their residence 
(Directorate-General for Taxes. Rulings 
V1299-17 y 1314-17, of May 29, 2017)

The personal income tax legislation contains an 
exemption for capital gains disclosed on the transfer of 
their principal residence by individuals aged over 65.

The DGT specified that the definition of principal 
residence requires continued residence for at least 
three years. Therefore, if part of the residence is rented 
for periods of time and it is transferred before three 
years have run from the end date of the previous rental:

a)  The exemption may not be claimed on the 
proportional part of the capital gain relating to the 
part of the residence that had been rented out.

b)  On the par t of the residence that had 
been used privately, including the common 
areas, that exemption may be applied to 

the propor tionate par t of the capital gain 
relative to that par t of the residence.

6 VAT.- There is an establishment if a party 
operates through two established 

subsidiaries hired to manufacture and market 
products (Central Economic- Administrative 
Tribunal. Decision of May 24, 2017)

It was examined whether it may be held that a non-
established company has a fixed establishment in 
Spanish VAT territory if it operates in that territory 
through two established subsidiaries that it hires to 
manufacture products (one of them) and market 
those products (the other).

According to its analysis of the facts, TEAC found that the 
two subsidiaries may not be considered independent 
because their parent (i.e. the non-established company) 
wholly controls them, with the parent’s degree of power 
and control being such as to allow it to be considered 
that it operates directly in Spain through a manufacturer 
and a distributor, which may be treated simply as 
departments within the same enterprise, even though 
they have been given their own independent legal 
personality. It arrived at that conclusion after a detailed 
analysis of the operating procedure implemented 
by both companies and their dependence on and 
subordination to the parent’s guidelines.

7 Transfer and stamp tax.- Determination 
of tax base in notification of new 

construction and horizontal division 
(Directorate-General for Taxes. Ruling V1582-
17, of June 19, 2017)

The requesting company owns a residential 
development on which a horizontal division was 
performed in 1971 by reason of the construction 
of dwellings on the residential estate. It now 
plans to execute a new deed of amendment of 
new construction and horizontal division, to give 
notification of the existence of other floors in one 
of the buildings and make a division in it. The request 
concerned determining the bases for the tax on 
the notification of new construction and on the 
horizontal division of the property. 
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The DGT concluded that:

a)  The tax base for the public deed recording 
the notification of new construction will be 
the actual cost value of the new construction 
that is notified in the deed, that is, the actual 
cost the work had when it was performed (in 
1971), a value that cannot be updated to the 
chargeable date for the tax (execution of the 
deed).

b)  The tax base for the public deed recording the 
new horizontal division will be (i) the actual 
cost value of the new construction (which, as 
has been mentioned, will be the cost of the 
construction at the relevant time), plus (ii) 
the actual value of the land on the chargeable 
date for the tax.

8 Management procedure.- Application for 
correction of self-assessment return not 

allowed to be denied by reason of the assessment 
causing the application not being final (Central 
Economic-Administrative Tribunal. Decision of 
July 11, 2017)

As a result of a spinoff, company Y transferred a 
proper ty to company X. The neutrality regime was 
elected for that transaction, and so the underlying 
gain on the proper ty was deferred. Following the 
spinoff, company X transferred the proper ty to a 
third company, and as a result, obtained a capital 
gain which was repor ted. The auditors considered 
that the neutrality regime should not have been 
elected for the spinoff, and denied deferral of the 
income to company Y. 

In view of the administrative reassessment, 
company X applied to challenge its corporate 
income tax self-assessment return in which it 
had repor ted the capital gain, by considering 
that the cost value that had been used as the 
basis for determining that gain should have been 
increased to the extent of the value deriving 
from the reassessment made by the authorities 
on company Y. The application was dismissed on 
the basis that the assessment decision made in 
relation to company X was not final because it 
had been appealed. 

TEAC held that none of the scenarios had been met 
in which, to be able to file an application to challenge 
the self-assessment return, the law requires that the 
decision causing the application must be final. It therefore 
concluded that the authorities should have upheld the 
application for correction of the self-assessment by 
making the relevant provisional assessment. 

TEAC underlined that, nevertheless, if the appeal or claim 
against the first assessment were upheld in full or in part, 
any subsequent provisional assessment upholding the 
application for correction would have to be reversed. 

9 Penalty procedure.- Issuing false invoices (not 
just invoices with false or forged data) falls 

within the infringement defined in article 201 of the 
General Taxation Law (LGT) (Central Economic-
Administrative Tribunal. Decision of July 20, 2017)

The authorities made a request for information to a 
taxpayer, and in light of the information obtained, the 
authorities considered it impossible for the taxpayer (with 
the material and human resources available) to have 
provided a volume of services as high as that appearing 
on the produced invoices, and therefore, considered that 
false invoices had been issued. 

Consequently, the penalty under article 201 LGT was 
imposed. According to that article it is an infringement 
to breach invoicing obligations (among others, the 
obligations to issue, send, correct and keep invoices, 
proofs or substitute documents) and it expressly provides 
that the penalty will be very serious where the breach 
consists of issuing invoices or substitute documents with 
false or forged data.

In relation to the taxable person’s claim, TEAC concluded 
that:

a)  a tax penalty proceeding may be commenced 
as a result of the data and other information 
obtained as a result of a request for information 
without having to be associated with an audit or 
investigation procedure;

b)  but rather on the basis of the findings of the 
Constitutional Court in various judgments, in 
which it determines that issuing false invoices (not 
just invoices with false or forged data) falls within 
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the infringement defined in article 201 of the 
General Taxation Law (LGT).

10 Penalty procedure.- Penalties may not be 
imposed having regard simply to the 

taxpayer’s particular personal circumstances 
(Central Economic-Administrative Tribunal. 
Decision of July 20, 2017)

A penalty was imposed because a VAT refund had been 
applied for incorrectly. The reasons the authorities gave 
for the penalty was that the taxpayer was a commercial 
company belonging to the Large Companies Management 
Unit, and therefore in the performance of its obligations it 
could be expected to provide a greater standard of care 
than would be expected from other taxable persons.

TEAC, taking its cue from the settled case law of the 
Supreme Court, concluded that:

(i)   The Constitution (principle of culpability) does 
not allow the tax authorities to conclude that the 
taxpayer’s acts amounted to willful misconduct 
or negligence having regard exclusively to the 
taxpayer’s particular circumstances. 

(ii)   The Constitution (principle of presumption of 
innocence) does not allow the tax authorities to 
found the existence of culpability wholly on the 
fact that the existence of a reasonable discrepancy 
over interpretation has not been observed.

(iii)   The fact that an audit has had to be commenced 
and conducted to discover the facts does not 
have any effect on the culpability element, which 
is before the procedure, and its existence is 
unrelated to whether or not there has been a 
procedure to this end.

11 Enforcement procedure.- Enforcement of an 
administrative decision after the end of the 

one month time limit does not carry a penalty 
related to lapse of time (Central Economic-
Administrative Tribunal. Decision of July 13, 2017)

In enforcing a TEAC decision partially upholding 
a claim for substantive reasons, the authorities 

set aside their initial assessment and issued a new 
assessment replacing the earlier one. The taxpayer 
filed an ancillary claim in an enforcement proceeding 
pleading that the new assessment was outside the 
time limit because it had been issued more than a 
month after the enforced decision. The taxpayer 
argued in this respect that article 66.2 of the 
general regulations on reviews in the administrative 
jurisdiction applied, according to which any decisions 
resulting from the enforcement of a decision on an 
economic-administrative application or claim must be 
notified within a month following the date on which 
the decision is entered on the register of the body 
responsible for its enforcement.

TEAC dismissed the taxpayer’s claims because it 
considered that article 66.2 of those regulations is 
not applicable to this case. In this respect, it affirmed 
that:

a)  The new assessment results simply from 
the enforcement of the provisions in an 
administrative decision and not from the 
application of a management procedure (which 
would have occurred if it had been ordered to 
roll back the procedure for procedural reasons). 

b)  The enforcement of a decision is not a separate 
procedure, but rather the last phase in the 
review procedure initiated by the taxpayer, and 
lapses relate to procedures not to their various 
phases. Accordingly, the only effect derived 
from a breach of that time limit is that late-
payment interest stops accruing.
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03 LEGISLATION

1 Single administrative document (SAD): 
instructions for its completion 

On September 1, the publication took place of the 
Decision of August 25, 2017 by the Department of 
Customs Excise and Other Special Taxes of the State 
Tax Agency, amending the Decision of July 11, 2014, 
setting out the instructions for completion of the 
single administrative document (SAD).

The provisions of this Decision came into force on 
September 18 , 2017.

2 Publication of the Order on the information 
return for controlled transactions has been 

published 

On August 30, 2017, the publication took place 
of Order HFP/816/2017, of August 28, 2017 
approving form 232, the information return for 
controlled transactions and transactions and 
scenarios related to countries or territories 
classed as tax havens, which will apply to all returns 
related to the tax periods that commenced in or 
after 2016.

This Order is discussed in detail in our Tax 
Commentary 4-2017, available here.
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http://www.garrigues.com/sites/default/files/documents/comentario-tributario-4-2017.pdf
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