


CHINA

INTERNATIONAL DEVELOPMENTS

1. WHAT ARE RECENT TAX DEVELOPMENTS IN YOUR COUNTRY WHICH ARE RELEVANT FOR
M&A DEALS AND PRIVATE EQUITY?

A couple of tax circulars have been released by the State Administration of Taxation ("SAT”) aiming to tackle with
various conceptual and practical issues arising with the implementation of the Notice on Several Issues Relating
to Treatment of Corporate Income Tax Pertaining to Enterprise Restructurings (Cai Shui [2009] No. 59, “Circular
59”) and the Notice on Strengthening the Administration of Enterprise Income Tax on Share Transfer Gains
Derived by Non-resident Enterprises (Guoshuihan [2009] No. 698, “Circular 698”) in 2009.

Circular 698 is known for its significant impact on the deal structure involving the so-called “indirect transfer”

of a Chinese entity(-ies). Circular 698 in principle adopts the “reasonable commercial purposes” criteria in

the assessment of share transfer transactions. The SAT released a supplemental tax circular, Announcement

on Several Issues Relating to Enterprise Income Tax on Transfer of Assets between Non-resident Enterprises
(SAT [2015] No. 7, “Circular 7”), which provides a much more extensive scope of ‘taxable properties’ which are
potentially subject to the indirect transfer assessment to also include certain assets and real properties, as well as
further elaboration on the assessment criteria of “reasonable commercial purposes”. Circular 7 also provides
“safe harbor rules” and a new reporting and tax withholding mechanism.

Also issued in 2009, Circular 59 has been acting as the pillar of the enterprise reorganisation tax system.
The SAT issued several tax circulars which provide more specific guidance on certain topics addressed in
Circular 59, primarily:

2t Circular on Corporate Income Tax Treatments to Encourage Corporate Restructuring (Caishui [2014] No.109,
“Circular 109”), which lowers the threshold to enjoy the special restructuring treatment in a share or asset
acquisition with respect to the ratio limit, and provides additional circumstances which can enjoy the special
restructuring treatment.

2t Announcement of Several Issues Relating to Administration of Levying and Collection of Enterprise Income
Tax on Restructuring of Enterprises (SAT Announcement 2015 No. 48), which provides more detailed guidance
from implementation perspectives.

2. WHAT IS THE GENERAL APPROACH OF YOUR JURISDICTION REGARDING THE
IMPLEMENTATION OF OECD BEPS ACTIONS (ACTION PLANS 6 AND 15 SPECIFICALLY) AND,
IF APPLICABLE, THE AMENDMENTS TO THE EU PARENT-SUBSIDIARY DIRECTIVE AND
ANTI-TAX AVOIDANCE DIRECTIVES?

China has been actively participating in the BEPS project as a G20 memlber and a cooperative partner of OECD.
Shortly after the OECD released the final package, on 10 October 2015 the State Administration of Taxation
("SAT”) published via its official website the Chinese translation of the BEPS 2015 Final Reports, showing a strong
urge of the Chinese government to keep up with the development of international tax system. The SAT also
addressed a general plan of actions including but not limited to refining the prevailing tax legislative framework to
incorporate the BEPS actions with consideration of practical situation, building up risk management mechanism,
etc. Regarding action Plans 6 and 15, it is foreseen that China will implement LOB and PPT clause in its treaties
and China will sing the Multilateral Instrument. Also, effective from 1 May 2017, the SAT Notice [2017] No. 6 has
addressed the detailed new clarifications on Tax Bureau’s review/approval approaches to the nature and content
of the intercompany charges between China entity and overseas related party. It is foreseeable that the BEPS
project will have profound influence on the Chinese international tax system in the next few years.
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GENERAL

3.  WHAT ARE THE MAIN DIFFERENCES AMONG ACQUISITIONS MADE THROUGH A SHARE
DEAL VERSUS AN ASSET DEAL IN YOUR COUNTRY?

A. Share deal

Tax advantages:

The seller to the transaction would be the holding company of the Chinese target entity.
Tax disadvantages:

Historical tax risks will be inherited by the buyer under a share deal
A share deal might trigger income tax implications for the seller.

B. Asset deal

Tax advantages:

Historical tax risks are not inherited by the buyer under an asset deal.
Tax disadvantages:

The seller to the transaction would be the Chinese target entity.

Various turnover taxes and the enterprise income tax would be potentially triggered in an asset deal, as it is
treated as the sale of assets of the Chinese target entity.

BUY-SIDE

4. WHAT STRATEGIES ARE IN PLACE, IF ANY, TO STEP UP THE VALUE OF THE TANGIBLE AND
INTANGIBLE ASSETS IN CASE OF SHARE DEALS?

In a share deal the fair value of the net assets of the target entity shall be adopted. Expected that as the asset
appreciation is recognised at the target entity level and reasonably allocated to each asset items, the step-up of
the value of the tangible and intangible assets of the target cannot be achieved

5.  WHAT ARE THE PARTICULAR RULES OF AMORTISATION OF GOODWILL IN YOUR COUNTRY?

China tax regulations do not allow goodwill to be depreciated.

6. WHAT ARE THE LIMITATIONS TO THE DEDUCTIBILITY OF INTEREST ON BORROWINGS IN
THE CASES OF ACQUISITION OF SHARES AND ASSETS?

Financial costs engaged during the usual course of business are deductible if they are not to be capitalised.
Interest on loans granted to persons other than shareholders is deductible if:

i) the borrowing and lending are genuine; and

ii) the enterprise and individual have concluded a loan contract.

Interest deductibility is limited to the market rate on similar loans

Interest paid to a related company is deductible if the debt/equity ratios are observed:
i) 5:1 for financial service enterprises; and

ii) 2:1 for non-financial enterprises.
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Those ratios do not apply if a company can prove that:

- theloanis at arm’s length;

- or the effective tax rate of the borrowing enterprise is not higher than that of the lending enterprise within China.
Interest on the debts in excess of the ratios will be non-deductible.

Non-deductible interest (i) cannot be carried forward and (ii) will be re-characterised as dividends subject to
corporate income tax

WHAT ARE USUAL STRATEGIES TO PUSH-DOWN THE DEBT ON ACQUISITIONS?

Due to the foreign exchange control and in accordance with relevant tax regulations, onshore and/or offshore
related and 3rd party loans can be considered but with certain limitations, i.e., offshore loans would be subject to
the foreign loan quota, while related party financing is subject to thin-capitalisation rules.

Other traditional debt push down techniques might also be considered, such as setting up a new China entity,
funded with debt, to acquire the trade and assets of an existing China entity; acquiring another Chinese entity
from the non-Chinese holding entity, or through transfer pricing arrangement, etc., while relevant tax costs under
each scenarios shall be considered.

ARE THERE ANY TAX INCENTIVES FOR EQUITY FINANCING?

There are no such kind of tax incentives in China.

ARE LOSSES OF THE TARGET COMPANY(IES) AVAILABLE AFTER AN ACQUISITION IS MADE?

Yes, the losses remain valid at the target entity level after the share deal. The target’s tax losses cannot be utilised
by the holding entity.

ARE THERE ANY ITEMS THAT SHOULD BE INCLUDED IN THE SCOPE OF A TAX DUE
DILIGENCE THAT ARE VERY SPECIFIC TO YOUR COUNTRY?

Usually in a China tax due diligence, the indirect share transfer risk and management fee deductibility risk will be
the key items to be assessed.

IS THERE ANY INDIRECT TAX ON TRANSFER OF SHARES (STAMP DUTY, TRANSFER TAX, ETC.)?
Yes, both parties to the agreement would be subject to the stamp duty at 0.05%.

ARE THERE ANY RESTRICTIONS ON THE CORPORATE TAX DEDUCTIBILITY OF
ACQUISITION COSTS?

Acquisition costs shall be capitalised and are thus not deductible until the investment is disposed. Costs and
expenditures incurred associated with the transaction that do not qualify for capitalisation can be recognised in
the respective tax period for the income tax purposes.

CAN VAT (IF APPLICABLE) BE RECOVERED ON ACQUISITION COSTS?

VAT would only be triggered in an asset deal as it is treated as a sale of assets to the buyer. If the buyer has
obtained the general VAT taxpayer status, the VAT incurred on the purchase of assets and substantiated with
a special VAT invoice can be credited against the output VAT incurred on taxable income of the buyer. The
tax regulations also provide certain circumstances where the input VAT credit cannot be claim, which shall be
assessed based on the asset list and prior to the transaction.
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ARE THERE ANY PARTICULAR TAX ISSUES TO CONSIDER IN THE ACQUISITION BY
FOREIGN COMPANIES?

There is no specific tax concern for the buyer, while, from the legal side, certain formalities with the Chinese
authorities are required before a Chinese legal entity is invested into overseas.

15. CAN THE GROUP REORGANISE AFTER THE ACQUISITION IN A TAX NEUTRAL ENVIRONMENT
THROUGH MERGERS OR A TAX GROUP?
Tax neutrality will normally require a lock-up period for the investor’s shareholding. The period could be 1 year or 3
years depending on different kind of restructuring case.
China in principle does not have a group tax reporting mechanism.

16. IS THERE ANY PARTICULAR ISSUE TO CONSIDER IN CASE OF TARGET COMPANIES OF
WHICH MAIN ASSETS ARE REAL ESTATE?
In a share deal, no specific tax issues solely apply to real estate. However, if the tax authorities assess the share
transfer to be solely for the purpose of transferring real properties, relevant land appreciation tax implications
might be triggered.
In an asset deal, the transfer of real properties would be subject to land appreciation tax, business tax (which
might be converted to the VAT shortly) and deed tax, as well as other collections associated with real
estate transactions.

17. IS FISCAL UNITY/TAX GROUPING ALLOWED IN YOUR JURISDICTION AND IF SO, WHAT
BENEFITS DOES IT GRANT?
No such kind of policy exists in China.

SELL-SIDE

18. HOW ARE CAPITAL GAINS TAXED IN YOUR COUNTRY?

Capital gains are taxed at 10% for non-residents, and 25% for residents. Some preferential treatments on
exemption of capital gain tax are available in Circular 59:

Article 5: Where enterprise restructuring complies with the following conditions simultaneously, special tax
process provisions shall apply:

1) It has reasonable commercial purpose, and reduction, exemption or delay in tax payment is not its primary
purposes.

2) The proportion of acquired, merged or separated assets or equities conforms to that stipulated herein.

3) The original real operating activities of the restructured assets are not changed in the consecutive 12 months
after the enterprise restructuring.

4) The equity payment amount involved in the transaction consideration of the restructuring conforms to the
proportion stipulated herein.

5) The original major shareholders to whom the equities are paid in enterprise restructuring may not transfer its
equities obtained in the consecutive 12 months after the restructuring.

Article 7: In the event that the enterprise engages in equity and asset acquisition transaction between, within and
beyond the borders of China (including Hong Kong, Macau and Taiwan regions), a special tax process may not be
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applied unless the following conditions are met, in addition to the conditions stipulated in Article 5 of Circular 59
hereof:

1) When a non-resident enterprise transfers resident enterprise equity in its possession to another non-resident
enterprise with 100% of its direct holdings, no change in income withholding tax of the future transfer of
such equity is caused thereby, and the transferring non-resident enterprise undertakes to the competent tax
authority in writing that it will transfer equities it possesses of the transferred non-resident enterprise within 3
years (including 3 years);

2) A non-resident enterprise transfers to a resident enterprise with 100% of its direct holdings equities it
possesses of another resident enterprise;

3) A resident enterprise invests in a non-resident enterprise with 100% of its direct holdings with the assets and
equities in its possession; and

4) Other cases approved by the Ministry of Finance and the State Administration of Taxation.

IS THERE ANY FISCAL ADVANTAGE IF THE PROCEEDS FROM THE SALE OF SHARES
ARE REINVESTED?

Before 2007, there was some preferential treatment on the reinvestment of the dividends. However, no current
effective tax policy is to date available.

ARE THERE ANY LOCAL SUBSTANCE REQUIREMENTS FOR HOLDING COMPANIES?

Business substance is not required to set up a holding structure. However, the business substance would be
essential in the beneficial owner test in the application for tax treaty treatment.

ARE THERE ANY SPECIAL TAX CONSIDERATIONS REGARDING MERGERS/SPIN-OFFS?

The same tax deferral regime as listed in point No. 18.

MANAGEMENT INCENTIVES

22.

WHAT ARE THE TAX CONSIDERATIONS IN YOUR JURISDICTION FOR
MANAGEMENT INCENTIVES?

No such kind of policy exists in China.

FOR MORE INFORMATION CONTACT:

Dennis Xu

China

Tel: +86 216447787
E-mail: dennis.xu@hendersen.com
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