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TAXAND GLOBAL GUIDE TO APAs & CAs

As tax authorities worldwide seek to increase tax takes to beat the downturn, multinationals face further scrutiny. Whether
planning a complex transaction or reassessing your transfer pricing position, understanding Advance Pricing Agreement
programmes and Competent Authority procedures is essential. Taxand’s Global Guide to APAs and CAs — split by region —
provides you with an at-a-glance view of the key legislation in place. Take a look to inform your risk management strategy.
You can save time and money, plan against audits and prevent double taxation if you’re in the know.

FRANCE GERMANY NETHERLANDS SPAIN SWITZERLAND UNITED KINGDOM
1) ADVANCE PRICING AGREEMENTS
Advance Pricing Yes Yes Yes Yes No Yes
Agreement prog-
ramme (APA) in place
Programme Article L 80B 7° of the a) Unilateral Decree of March 30, 2001,  Article 16.7 of the Revised No Sections 85-87 of Finance
guidelines French Tax Procedure Code nr. IFZ2001/295M updated  Corporate Income Tax Act 1999 (and Statement

Para 89 German General

Furth tsi Tax Code by Decree of August 21, Law and Chapter VI of the of Practice 3/99)
InStrooton 4. A 1105 2004, nr. IFZ2004/680M  Royal Decree 1793/2008
structio Tax Decree from (arts. 22 - 29 nonies)

November 30, 2007

(Federal Tax Gazette
2007, page 820)

b) Bilateral / Multilateral

Para 178a German
General Tax Code

Clause 6.1.3.1. ff. Tax
Release from April 12,
2005 - Federal Tax Ga-
zette 2005, page 570 ff
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FRANCE

APA types

Issues covered

Length of APA term

Rollbacks allowed

a) Unilateral under specific

conditions (no tax treaty,

small business, numer-
ous similar transactions
or specific case)

b) Bilateral preferred (no
multilateral as such but
can be reached through
several bilateral
procedures)

it All transfer pricing is-
sues (goods, services,
intangibles)

i Either for consistent
transfer pricing policies
or for specificities in
the policy

Between 3 and 5 years

No

GERMANY

a) Unilateral
b) Bilateral / Multilateral

All facts with tax impli-
cation(s) not yet realised

- including but not restricted
to transfer pricing, cost
sharing arrangements,
determination and attribu-
tion of profits of permanent
establishments

Not defined - should range
between 3-5 years

The APA is only applicable
for the case under discussion

NETHERLANDS

a) Unilateral

b) Bilateral / multilateral

it Treatment of intra-group
sales

it Treatment of intra-group
services

it Treatment of “supporting
services”

it Treatment of contract
research

i Cost contribution
arrangement

2 Attribution of profit to a
permanent establishment

Usually 4 or 5 years but
negotiable

Yes, provided that the
taxable income of the
company is not reduced in
these years as a result of
the rollback

SPAIN SWITZERLAND

a) Unilateral
b) Bilateral / Multilateral

a) Unilateral
b) Multilateral / Bilateral

Valuation of all types of
related transactions

it Transfer pricing

i Cost sharing

i Cost sharing arrange-

ments and intra-group
service agreements

i3 Attribution of profit
to a permanent
establishment

i Attribution of profits
to permanent
establishments

it Intangibles Valuation

:2 Thin capitalisation ratio

Up to 4 years, computed No
from the fiscal year follow-

ing the date in which the

APA was approved. To said
duration a limited rollback

period may be added (see
further information below.)

Yes (the APA may be
applicable in the same
tax year in which it is ap-
proved and the previous
one, provided that the
period for voluntary filing
of the corresponding tax
return has not elapsed at
approval date)

Yes (for tax years not yet
assessed)

WESTERN EUROPE

UNITED KINGDOM

1) ADVANCE PRICING AGREEMENTS

a) Unilateral
b) Multilateral / Bilateral

it General transfer pricing
of intra-group provisions
under Schedule 28AA
of the 1988 Income and
Corporation Taxes Act

it This includes perma-

nent establishment and
branch allocation issues
assuming the provision
meets the required level
of materiality/complex-
ity to qualify for the APA
programme

Typically 3-5 years

Yes
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1) ADVANCE PRICING AGREEMENTS

Renewals allowed Yes Yes Yes Yes Yes Yes - Taxpayer may
request renewal of an APA
normally not later than 6
months before the expiry
of its current term
Annual compliance Yes No Taxpayer is required to Yes, to be filed with the No Will be specified in the
reports indicate that an APA is annual tax return agreement and will
concluded when filing the normally require annual
tax return compliance/adherence
reports to coincide with
tax return filing
Filing deadlines APA should be presented to  Request must be submit- No Not specified for first No Applications are sought
the tax authorities at least ted prior to the realisa- proposed APA. For APA before the end of the first
6 months prior to the first tion of the transaction for extension, the request accounts period intended
fiscal year it concerns so which the APA is asked must be made before the to be covered by the
that this fiscal year can be six months prior to the ex- APA; applications are
covered by the agreement piration of the original APA also possible where a tax
enquiry is underway
User fees No i3 For Unilateral APAs - no No No Marginal administrative The UK tax authorities
differing rules for Small fees possible charge no entry or
Business. expenses fees for the
. , " ) conclusion of an APA
:i* Value is decisive and is
defined as the difference
between a positive and
an adverse decision.
Fee ranges from EUR
121 and EUR 91,456.
In the absence of such
value, fees of EUR 50
for each 1/2 hour are
assessed.
it For Bilateral or multilat-
eral APAs
it First APA EUR 20,000
:: Renewal EUR 15,000
it Changes during the
process of an APA EUR
10,000
(Cont. on pg 4)
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FRANCE GERMANY NETHERLANDS

User fees (Cont.)

Withdrawal

Further information

(Cont. from pg 3)

i On prior request fees
can be reduced

2 Small Business:

2 APA EUR 10,000

it Renewal EUR 7,500
it Changes EUR 5,000

:2 On prior request fees
can be reduced

Although this is not speci-
fied in the law, the taxpayer
can withdraw at anytime
during the APA process

Possible at any time of the
process - but user fees
are not refunded (payable
prior to the APA process)
for bilateral or multilateral
APAs. They can be
reduced in the case of
unilateral APAs.

Taxpayer can withdraw
at anytime during APA
process

Definition of Small
Business depends on the
magnitude of intragroup
transactions

FRANCE GERMANY NETHERLANDS

SPAIN

Taxpayer can withdraw
at anytime during APA
process

Maximum length of the
unilateral APA approving
process: 6 months from
filing date. In the case of
bilateral / multilateral APAs
the approval process

may vary.

SPAIN

SWITZERLAND

Taxpayer can withdraw
at anytime during APA
process

For bilateral and multilater-
al APAs the APA has to be
initiated in another country
and then be presented

to the Swiss Federal Tax
Administration

SWITZERLAND

WESTERN EUROPE

UNITED KINGDOM

1) ADVANCE PRICING AGREEMENTS

Taxpayer can withdraw
at anytime before final
agreement

An efficient APA pro-
gramme typically takes
less than 12 months to
conclude (from the initial
expression of interest.)

HMRC reserves the right
to turn down applications
for APAs which do not fulffil
certain criteria (for example
if the provision is insuffi-
ciently complex.)

UNITED KINGDOM

2) COMPETENT AUTHORITY PROCEDURES

Programme it Relevant double tax treaty Para 2, 175a and 178a No formal competent Royal Decree 1794/2008 No Section 815AA of the 1988
guidelines N German General Tax Code, authority procedures Income and Corporation
@ European arbitration . German Tax Treaties Taxes Act
convention for companies
located in Europe
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FRANCE

Filing deadlines

Filing fees

Further information

GERMANY

Depends on the Tax Treaties Depends on the Tax

No

As opposed to Mutual
Agreement Procedure,
European arbitration
convention procedure
results in an elimination of
the double taxation derived
from the transfer pricing
reassessment

Treaties

Same as for bilateral or
multilateral APAs

NETHERLANDS

Request for competent

authority procedure must

be filed within 3 years of
notification of the tax
assessment, unless a
treaty provides otherwise

No

SPAIN

:2 EU countries: three
years from the first
notification of the tax
assessment giving rise
to double taxation
(Arbitration Convention)

2 Non EU Countries:
varies by treaty partner

No

SWITZERLAND

No

Marginal administrative
fees possible

Unilateral APAs are granted
by the tax authority
competent for the tax
assessment.

Bilateral and multilateral
APAs are negotiated and
granted by the Swiss
Federal Tax Administration.

WESTERN EUROPE

UNITED KINGDOM

2) COMPETENT AUTHORITY PROCEDURES

Case must be presented
within 6 years of the end of
the chargeable period to
which the case relates or
any longer period specified
in a particular treaty

No

Companies can present
their case to the UK
competent authority
whenever they feel double
taxation is likely to be in
point and protective pre-
sentations can be made to
comply with the time limits.
However a resolution under
the mutual agreement pro-
cedure will not, other than in
exceptional circumstances,
be actively pursued until the
amount of tax at stake has
been finalised.
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YOUR TAXAND ADVISOR

FRANCE NETHERLANDS SWITZERLAND

Antoine Glaize Jian-Cheng Ku Kurt Wild

T. +33 623 088 006 T. + 31 20 301 6649 T. +41 44 21577 08

E. antoine.glaize@arsene-taxand.com E. ku@vmwtaxand.nl E. kurt.wild@taxpartner.ch

GERMANY SPAIN UNITED KINGDOM

Ulrich Siegemund Ramén Lépez de Haro Shiv Mahalingham

T. +49 6919 592 16364 T. +3491514 5200 T. +44 207 715 5234

E. Ulrich.Siegemund@Iluther-lawfirm.com E. Ramon.Lopez.de.Haro@garrigues.com E. smahalingham@alvarezandmarsal.com

Taxand’s team of transfer pricing specialists combines leading advisors from nearly 50 countries working together to help you meet your obligations while achieving meaningful
tax efficiencies. To discover how Taxand can deliver your global transfer pricing advantage, please contact your nearest Taxand advisor.

For general enquiries:

Antoine Glaize

France

T. +331703888 28

E. antoine.glaize@arsene-taxand.com

Registered office: 1B Heienhaff, L-1736 Senningerberg - RCS Luxembourg C68

© Taxand Economic Interest Grouping 2009.

ABOUT TAXAND

Taxand is a global network of leading tax advisors from independent member firms in nearly 50 countries. Our tax professionals—more than
300 tax partners and 2,000 tax advisors—grasp both the fine points of tax and the broader strategic implications, helping you mitigate risk,
manage your tax burden and drive the performance of your business.

We’re passionate about tax. We collaborate and share knowledge, capitalising on our collective expertise to provide you with high quality,
tailored advice that helps relieve the pressures associated with making complex tax decisions.

We’re also independent—ensuring that you adhere both to best practice and to tax law and that we remain free from time-consuming audit-
based conflict checks. This, coupled with the compact structure of our member firms, enables us to deliver practical advice, responsively.

Visit www.taxand.com to access your global network of more than 2,000 leading tax advisors across nearly 50 countries.

The information contained in this document is intended only to be a guide. It must not be relied on in, or applied to, specific situations without previously seeking proper professional advice. Even though all reasonable care has been taken in its preparation, Taxand and all the members of this
network do not accept any liability for any errors that it may contain or lack of update before going to press, whether caused by negligence or otherwise, or for any losses, however caused, or sustained by any person. Descriptions of, or references or access to, other publications within this
publication do not imply endorsement of them. As provided in the US Treasury Department Circular 230, this publication is not intended, or written by any Taxand member firm, to be used, and cannot be used, by a client or any other person or entity for the purpose of avoiding tax penalties
that may be imposed on any taxpayer. Taxand member firms have produced this publication in connection with the marketing of our tax services relating to matters discussed therein. Each taxpayer should seek advice based on the taxpayer’s particular circumstances from an independent
tax advisor. Taxand is a global network of tax advisory member firms. Each member firm is a separate and independent legal entity responsible for delivering client services.
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