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INTRODUCTION –M&A HIGHLIGHTS

EUROPE

3,845 transactions, valued at US$ 472.8 bn

Decrease by 55% in value and 36% in volume from 

2008

Most active countries: UK & Ireland (28%) and 

Iberian Peninsula (13%)

Financial services, energy, mining and utilities 

sectors (value). Industrials & chemicals and 

consumer products sectors (volume)
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INTRODUCTION –M&A HIGHLIGHTS

NORTH AMERICA

3,034 transactions, valued at US$ 763.4 bn

Decrease by 7.6% in value and 24.7% in volume 

from 2008

Distressed and restructuring M&A, signature activity 

in 2009

Life Sciences & Healthcare and Energy sectors
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INTRODUCTION –M&A HIGHLIGHTS

ASIA

2,194 transactions, valued at US$ 421,4 bn

Growth by 5% in value and decrease by 5% in 

volume from 2008

Financial services and mining /mineral resources 

companies
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INTRODUCTION –M&A HIGHLIGHTS

2010 OUTLOOK IS MORE PROMISING

M&A activity in Q4 2009 in Europe and North America 

has recovered

In Europe, the pharmaceutical industry, and consumer 

and financial services sectors

In North America, the life science & healthcare and 

energy sectors

Acquisitions of distressed assets (real estate –US, Spain-

and debt) and refinancing activity

Private equity resumes a ―back-to-basics‖ approach. 

Strong competition with strategic M&A activity
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STRATEGIES TO STRENGTH THE BALANCE SHEET

A. Waiver of debts

B. Debt for equity swaps

C. Acquisition of debt

D. Other potential strategies
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A. WAIVER OF DEBTS

Parent Co. / 3rd Party Co. waives all or part of their 

loan to XYZ Co

NB: It is assumed that Parent Co. and XYZ Co. do not file 

as part of a consolidated tax group
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Parent Co.

Insolvency /

Quasi insolvency

Loan

Loan

100%

XYZ

Co.

3rd Party

Co.

Bad debts tax treatment

Equity contribution vs. 

taxable income

Cross-border waiver of 

debts



A.1.TAX TREATMENT OF BAD DEBTS

What are the tests for deducting provisions for bad 

debts?

Accounting records?

Minimum time elapsed since maturity?

Quality tests?

Legal insolvency?

Other?

Related party Vs non-related party debts
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A.2. WAIVER OF A DEBT BY A PARENT COMPANY

Tax consequences for the
parent company

Full deduction if the aim is for 

commercial purposes

Limited deduction if the aim is 

for financial purposes

Increase in stock basis

Non tax deductible

Equity contribution
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France

Spain

UK

US

Tax consequences for the 
subsidiary

Fully taxable if the aim is for 

commercial purposes

Taxable (exceptions under 

certain conditions) if the aim is 

for financial purposes

Equity contribution

Non taxable income

Taxable to the extent that 

amount owed is greater than 

parent‘s basis in debt 

contributed
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A.3. WAIVER OF A DEBT BY A THIRD PARTY

Tax consequences for the creditor

Tax deductible expense

Tax deductible expense

Tax deductible expense

Tax deductible expense
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France

Spain

UK

US

Tax consequences for the debtor

Taxable income

Taxable income

Taxable income, unless released as 

part of an insolvency arrangement

Taxable income, unless the debtor 

is insolvent or in bankruptcy

Debtor must reduce 

attributes (eg NOLs / 

basis) for tax-exempt 

income
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B. DEBT FOR EQUITY SWAPS

Parent Co.  / 3rd Party Co. contributes debt in 

exchange for shares

NB: It is assumed that Parent Co. and XYZ Co. do not 

file as part of a consolidated tax group
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Loan

Shares

100%

Insolvency /

Quasi insolvency

Parent Co.

XYZ

Co.

3rd Party

Co.

Taxable vs. non taxable 

debt for equity swap

Valuation issues

Exceptions (US) for 

bankruptcy / insolvency

Attribute reduction?



B.1. WAIVER OF A DEBT BY THE PARENT 
COMPANY IN EXCHANGE FOR SHARES

Tax consequences for  the parent company

Capital contribution. Stock tax basis

Valuation issues may lead to taxable 
income / loss

Capital contribution. Stock tax basis

Capital contribution. Stock tax basis

Capital contribution (or taxable 
exchange in the alternative)
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France

Spain

UK

US

Tax consequences for the subsidiary

Capital contribution. Non taxable

Capital contribution. 1% capital tax, unless 

in-kind contribution

Capital contribution. Non Taxable

Taxable to the extent amount owed is 

greater than parent‘s basis in debt 

contributed

Alternatively, taxable to extent debt 

discharged exceeds value of stock given
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B.2. WAIVER OF A DEBT BY A THIRD PARTY IN 
EXCHANGE FOR SHARES

Tax consequences                                 
for the creditor

Capital contribution. Stock tax basis

Valuation issues may lead to taxable 
loss

Capital contribution. Stock tax basis.

Valuation issues may lead to taxable 
loss

Capital contribution. Stock tax basis

Valuation issues may lead to taxable 
loss

Taxable exchange
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France

Spain

UK

US

Tax consequences for                                       
the debtor

Capital contribution. Non taxable

Capital contribution. 1% capital tax, unless 

in-kind contribution

Capital contribution. Non taxable

Income to the extent discharged debt 

exceeds value of shares.  Exceptions for 

bankruptcy / insolvency
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DEGROUPING POTENTIAL EFFECTS
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Bank

Transfer of 

property

Opco‘s acquisition 

cost £1m

2007 m.v. £2m

2009 m.v. £1.2m

Propco. Opco.

Issue 

of 

shares

UK

Opco. originally transferred 

property to Propco. Tax free-

intragroup transfer provisions

Change of control: 

crystallisation of deferred gains

France, Spain

Similar consequences when 

degrouping from consolidated 

groups

Top

Co.

Holding

Co.



C. ACQUISITION OF DEBT

C1 Hypothesis A: Acquisition by XYZ Co. at Discount

NB: It is assumed that Parent Co. and XYZ Co. do not file 

as part of a consolidated tax group
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Parent Co.

XYZ Co. 

Debt

3rd Party

Creditor

Debt

Is there any difference 

with a pure waiver of 

debt?

Equity contribution vs. 

taxable income



C.1. HYPOTHESIS A: ACQUISITION BY XYZ CO AT 
DISCOUNT

Tax consequences for the             
creditor - Parent Co.

Tax deductible capital loss

Similar to partial waiver

Increase in the stock basis

Non tax deductible

Tax deductible loss if acquired at 

FMV

If acquired for less than its FMV, 

increase in the stock basis
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France

Spain

UK

US

Tax consequences for the  
creditor - 3rd Party

Tax deductible capital loss

Similar to partial waiver

Tax deductible loss

Tax deductible loss

Tax deductible loss
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C.1. HYPOTHESIS A: ACQUISITION BY XYZ CO AT 
DISCOUNT (CONTINUED)

Tax consequences for XYZ Co

Taxable income up to the discount

Purchase from a Parent Co: treated as capital contribution

Purchase from a third party: taxable income up to the discount

Purchase from a Parent Co: treated as capital contribution. Non taxable

Purchase from a third party: taxable income up to the discount

Income for amount owed in excess of purchase price

Exception for bankruptcy / insolvency
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France

Spain

UK

US
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C. ACQUISITION OF DEBT

C2 Hypothesis B: Acquisition of Distressed Debt

NB: It is assumed that Parent Co. and XYZ Co. do

not file as part of a consolidated tax group
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Parent Co.

XYZ Co. 
Debt

3rd Party

Creditor

3rd Party

Buyer

Sale of 
distressed 
debt

Option A: 3rd Party Buyer/Parent Co. acquires debt 
at discount

Option B: Capitalisation of the debt after acquisition

Option C: Subsequent waiver of debts after 
acquisition

Valuation issues: taxable 

vs. non taxable income

Is there any difference with 

previous CODs? 

Potential anti-abuse 

considerations (UK)



C.2. HYPOTHESIS B: ACQUISITION OF 
DISTRESSED DEBT (CONTINUED)

Tax consequences for the             
creditor - Parent Co.

Tax basis of debt equal to purchase 

price

Tax basis of debt equal to purchase 

price

Debt is deemed to be ―satisfied and 

reissued.‖ Parent amortises discount 

over remaining life

19

France, 

Spain

and UK

US

Tax consequences for the 
creditor - 3rd Party

Tax basis of debt equal to 

purchase price

Tax basis of debt equal to 

purchase price

―Market discount‖ is treated as 

ordinary income and may be 

amortized currently
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Option A: 3rd Party Buyer/ Parent Co. acquires debt at 

discount



C.2. HYPOTHESIS B: ACQUISITION OF 
DISTRESSED DEBT (CONTINUED)

New conditions will be analysed

No tax consequences if no change in debt terms

Purchase from a Parent Co: taxable income up the discount

No consequences unless debt is acquired by related party; then deemed 

satisfaction and reissuance rules apply

Immediate income recognition of income equal to debt in 

excess of purchase price

Subsequent amortisation of discount over remaining term

20

France

Spain

UK

US
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Tax consequences for XYZ Co.



Tax consequences for the buyer - Parent Co. / 3rd. Party

Tax consequences for XYZ Co

C.2. HYPOTHESIS B: ACQUISITION OF 
DISTRESSED DEBT (CONTINUED)

Capital contribution. Stock tax basis

Degrouping issues (3rd. Party)

Capital contribution. Non taxable

21

France, Spain,

UK, US

France, Spain,

UK, US
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Option B: Capitalisation of debt acquisition



C.2. HYPOTHESIS B: ACQUISITION OF 
DISTRESSED DEBT (CONTINUED)

Tax consequences for the             
buyer  - Parent Co.

Full deduction if the aim is for 

commercial purposes

Limited deduction if the aim is for 

financial purposes

Increase in the stock basis

Non tax deductible

Increase in the stock basis
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France

Spain

UK

US

Tax consequences for the 
buyer - 3rd Party

Tax deductible expense

Tax deductible expense

Tax deductible expense

Tax deductible expense
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Option C: Subsequent waiver of debts after acquisition



C.2. HYPOTHESIS B: ACQUISITION OF 
DISTRESSED DEBT (CONTINUED)

Full deduction if the aim is for commercial purposes (at historical value of 

the debt)

Taxable income (exceptions) if the aim is for financial purposes

Parent Co: equity contribution

3rd Party: taxable income up to the discount

Parent Co: non taxable income

3rd Party: taxable on waiver, unless released as part of an insolvency 

arrangement

Parent Co: equity contribution

3rd Party: income for the debt discharged

23

France

Spain

UK

US
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Tax consequences for XYZ Co.



D. OTHER POTENTIAL STRATEGIES

Hybrid capital: SPAIN - Participation Loans
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Legal obligations to restore equity 
(equity lower than 2/3 of share 
capital)

Participation loans treated as equity 
exclusively for this purpose

Main features:

Subordinated debt

Early repayment permitted if 
capital is increased

Remuneration can be based on 
actual performance of the 
borrowing company

Share capital:      100

Accmltd. losses:  (40)

Net equity:            60   

Parent Co.

XYZ Loss Co. 

Participation loan



D. OTHER POTENTIAL STRATEGIES 

Sale and Lease Back Strategies
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Asset sale is a taxable event

Real estate capital gain spread during the life of the lease-back 

contract (max. 15 years)

Disregarded transaction for tax purposes (treated as a financial 

transaction)

Asset sale is a taxable event

Rents are deductible

Asset sale is a taxable event

France

Spain

UK

US



DEDUCTIBILITY OF FINANCING COSTS

Thin Capitilisation / Earnings Stripping Rules
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France

Spain

UK

US

Indebtedness ratio

Debt / equity ratio

Related party interest received

Debt / equity ratio: 3:1 on net related party debt

Not applicable within EU (except tax havens). Parent Co.: equity 

contribution

Worldwide debt cap system (from 2010 onward)

Requalification of debt if remunerated, depending on results

Debt vs. equity characterisation

Earnings stripping rules

Related party requirements 

(defers deductions until paid)



DEDUCTIBILITY OF FINANCING COSTS

Thin Capitilisation / Earnings Stripping Rules
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France Spain UK US

Is a 3rd Party loan secured 

by a related company 

treated as a related party 

loan?
NO YES NO YES

Is there a ―de minimis‖ 

rule‖? YES NO NO NO

Can transfer pricing rules 

challenge the debt/equity 

ratio?

YES YES YES Indirectly



DEDUCTIBILITY OF FINANCING COSTS

Sample case I: Debt Push Down

28M&A Structuring in a Challenging Economic EnvironmentIV 

Target

Bidco.

Debt

Holdco.

Merger

Issues caused by UK 

‗debt cap‘ in private equity 

structures

Offset of interest expense 

against trading profits –

consolidation vs. merger

Spain / France:

Merger

Anti-abuse 

rules

Fund



DEDUCTIBILITY OF FINANCING COSTS

Sample Case II : USA - Structuring debt in an 

acquisition
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Foreign 

Parent

Merger 

Sub

US 

Target
Merge

Shareholders

Foreign 

Parent

US Hold 

Co.

US 

Target

$$

$

$

Debt

US Hold 

Co.

US Holding 

company 

benefits

Importance of 

debt location

Subsequent debt 

push-down



DEDUCTIBILITY OF FINANCING COSTS

Sample case III: FRANCE / LUXEMBOURG –

Capitalisation of 3rd Party
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3rd 

Party

Lender

French 

HoldCo.

French 

OpCo.

Loan

French 

HoldCo.

Lux

Subs.

Loan

Sale of debt

Capitalisation 
of the debt 
after 
acquisition

3rd 

Party

Lender

French 

OpCo.



NOLs: OPTIMISATION IN M&A CONTEXT

M&A Transactions and preservation of tax attributes

Are NOLs and other tax assets preserved after an 

acquisition?
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A

(Buyer)

< 50%

NOLs
XYZ Co. 

(Target)

A

(Buyer)

>50%

NOLs
XYZ Co. 

(Target)



NOLs: OPTIMISATION IN M&A CONTEXT

Anti-trafficking loss rules
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France

Spain

UK

US

Change of control does not trigger loss of NOLs

Anti-abuse regulations (i.e. deep reorganisation of business –France, 

trading companies with NOLs –Spain)

Change of control does not trigger loss of tax attributes, except:

―major change in the nature and conduct‖

unclaimed tax depreciation

Section 382 (limits use of pre-change losses against post-change 

income)

Ownership change Computation of limit (corporate contractions, 

stuffing, built-in gain/loss)

Deal considerations

Will Target‘s NOL carry over? 

Who gets the benefit of pre-closing NOLs 

Refunds from post-closing NOL carry over



NOLs: OPTIMISATION IN M&A CONTEXT

Acquisitions of consolidated tax groups: FRANCE / 

SPAIN –Degrouping issues
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Does the buyer being 

in the same country 

as the target have a 

neutral effect?

Does the buyer being 

part of another tax 

unit have a neutral 

effect?

Buyer

Co.

Target

Parent Co.

Subsid. 3Subsid. 2Subsid. 1

CONSOLIDATED 

TAX 

GROUP

100%



KEY CONTACTS
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Albert  Collado, Spain

Chair Speaker

E. albert.collado@garrigues.com

D. +34 93 253 37 00

Martin Williams, US

E. mwilliams@alvarezandmarsal.com

D. +1 212 328 8503

Denis Andres, France

E. denis.andres@arsene-taxand.com

D.+ 33 1 70 38 88 04

Ian Fleming, UK

E. ifleming@alvarezandmarsal.com

D. +44 207 663 0425

This presentation was given on behalf of Taxand‘sglobal transaction tax team. Please contact our Chair 

speaker or the relevant panel Taxander with any queries about this presentation. For specific transaction tax 

queries please contact your nearest transaction tax advisor.



E.

D.

E.

D.

SPEAKER DETAILS

Albert is the key Spanish member of the Taxand‘sGlobal  Transaction Tax team and is also a partner of Garrigues, 

Taxand in Spain.  Albert advises to multinational groups on business reorganisations, mergers and acquisitions and 

international tax planning, including international Funds.

Mr. Collado is admitted to the Barcelona Bar. He is Senior Vice-Chair of the Tax Committee of the International Bar 

Association. He is featured as recommended tax lawyer in Spain in ―Best Lawyer International‖ and ―Who‘swho: Corporate

Tax Law.
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Albert Collado

SPAIN

Chair Speaker

Denis is the key French member of Taxand‘sGlobal Transaction Tax team and is also a Partner of Arsene Taxand,

Taxand France. He has gained experience in particular in advising Funds and M&A department of numerous of French

large groups.

He has developed specific expertise in M&A and private equity sector and has participated in numerous tax consulting

assignments for corporate and private equity funds within national and international contexts. He has worked on numerous

cross border merger and acquisition transactions and has assisted multinational companies with their French operations,

ranging from advice concerning the structure of the initial investment to the possible divestment (including carve-out ,

merger , spin-off, etc).

Mr. Andres is admitted to the Paris bar and has a post graduate degree in tax law, a post graduate degree ―DJCE‖

(Company Legal Counsel Diploma) as well as a Master‘sdegree in company and business law. He is also a member of

the French Capital investors association ―l'Association Française des Investisseurs en Capital ‖.

Denis Andre

albert.collado@garrigues.com

+34 93 253 37 00

denis.andres@arsene-taxand.com

+ 33 1 70 38 88 04
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E.

D.

E.

D.

SPEAKER DETAILS

Ian  is the key UK member of Taxand‘sGlobal Transaction Tax  team and is also a Managing Director with Alvarez & 

Marsal LLP, Taxand UK. Ian leads up the UK transaction tax team. He brings 15 years of experience in corporate and 

international tax advisory, with deep expertise in mergers & acquisitions and transaction tax for private equity firms. He has 

extensive experience in structuring transactions tax efficiently to maximise returns to investors on specific cases, including 

multi-jurisdictional acquisition structures, US entities investing into Europe and the implications for management and 

carried interest holders.  Ian is a Chartered Accountant and Chartered Tax Adviser
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Ian Fleming

UK

Marty is the key US member of Taxand‘sGlobal Transaction Tax team and is also a Managing Director with Alvarez & 

Marsal Taxand, LLC, Taxand US.  He is  also co-head of the Alvarez & Marsal National Committee on Corporate Tax and 

M&A.  He advises financial and strategic investors  on tax aspects associated with mergers and acquisitions and other 

transactional related matters including leveraged buyouts, re-organisations, spin-offs, cross-border financing, and cash 

repatriation.   He has worked on numerous domestic and cross-border transactions focusing on tax structuring, due 

diligence, and financial modeling.  

Marty is admitted to the bars of New York and New Jersey and is a licensed Certified Public Accountant (CPA) in New 

York. He is also a member of the New York State Bar Association, the Association of the Bar of the City of New York, the 

American Institute of Certified Public Accountants, and the New York State Society of Certified Public Accountants.Martin Williams

US

ifleming@alvarezandmarsal.com

+44 207 663 0425

mawilliams@alvarezandmarsal.com

+1 212 328 8503
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GLOBAL TRANSFER PRICING CONTACTS
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For specific transaction tax queries please contact your nearest Taxand transaction tax advisor.
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For specific transaction tax queries please contact your nearest Taxand transaction tax advisor.



ABOUT TAXAND

Taxand provides high quality tax advice across nearly 50 countries. Our tax professionals—nearly 400 tax partners 

and 2,000 tax advisors—grasp both the fine points of tax and the broader strategic implications, helping you 

mitigate risk, manage your tax burden and drive the performance of your business.

We're passionate about tax. We collaborate and share knowledge, capitalising on our collective expertise to 

provide you with high quality, tailored advice that helps relieve the pressures associated with making complex tax 

decisions.

We're also independent—ensuring that you adhere both to best practice and to tax law and that we remain free 

from time-consuming audit-based conflict checks. This, coupled with the compact structure of our member firms, 

enables us to deliver practical advice, responsively.

Taxand is a global network of tax advisory member firms. Each member firm is a separate and independent legal entity responsible for 

delivering client services. 
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