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The Philippines
Recent Anti-Avoidance Measures
Exchange of Information Regulations
Significant Developments
New financial statements disclosure requirements

i Allocation of costs and expenses for banks and
financial institutions

New tax treaty relief application procedures

oo
Taxand




Recent Anti-Avoidance Measures
RA 10021: Exchange of Information Act of 2009

i Declaration of Policy

i Grants the CIR authority to enquire into bank
deposit accounts held by financial institutions of a
taxpayer subject to an information request from a

foreign tax authority
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Exchange of Information Regulations
Definitions
2 Financial Institutions
i Foreign Tax Authority (FTA)

BIR not prevented from using the information
requested by a FTA

FTA may be allowed to examine income tax
returns of taxpayers in the Philippines

Obligations to maintain confidentiality
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New Additional FS Disclosure Requirements
Disclosure on information on taxes, duties and
license fees paid or accrued during the year

Effective beginning taxable year 2010

Some implications:
:: Additional administrative burden

2 Premature or untimely disclosure of assessments
and pending cases
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Allocation of costs and expenses
Rules among the income earnings of banks and
financial institutions

Prescribed methods:
i Specific identification

i Allocation based on gross income earnings
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New Tax Treaty Relief Procedures
Philippine tax treaty network

New guidelines for processing of Tax Treaty
Relief Applications (TTRA)

Prescribes the documentary requirements

~iling of TTRA should always be made before the
transaction

Before the occurrence of the first taxable event

Failure of observe the period shall have the effect
of disqualifying the TTRA

Is prior TTRA mandatory?
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CFC Rules

Direct ownership at least 50%
Wherever CFC is situated (no black/white list)
No Income exemption

May cover CFC consolidated income, since CFC
net income must be based on foreign accounting
standards.

[Minister of Finance Regulation N0.256/2008 and Director General of Taxes
Regulation PER-59/2010]

Taxand




Anti-Stepping
Purchase of asset/stocks (related to loan
collateral) by domestic taxpayer from domestic
taxpayer through foreign SPV will be denied

It will be deemed as a direct purchase by the

domestic taxpayer
[Minister of Finance Regulation N0.140/2010]
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Anti-Stepping 2
Sale of stocks of foreign SPV, located in tax
haven jurisdiction, which holds shares of
Indonesian company or has a permanent
establishment (PE) in Indonesia will be
reclassified as sale of shares of Indonesian

company or sale of PE
2 Tax haven jurisdiction: no tax, low tax (<12.5%),
or jurisdiction that applies

[Article 18 para.3c of the Income Tax Law, no implementing regulation]
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lllustration of Anti-Stepping 2
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Income Assignment
Income tax on an employee’s income may be
recalculated if an Indonesian employer transfers
such employee’s income, wholly or partly, to an
affiliated foreign company in the form of fees e.g.

management fees, technical fees
[Minister of Finance Regulation N0.139/2010]
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lllustration of Income Assignment

2 Anti-Tax Avoidance Rules
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Then:
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Worker Indo Co. withholding income tax by Indo Co.
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New Transfer Pricing Rules
Director General of Taxes Regulation

To provide a for the taxpayer
and the tax authority in applying the arm’s
length principles (ALP)

Covers all and related
parties transactions

related parties transaction with
amount of IDR 10 million (US$1,100)

oo
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4 Compulsory Steps When Applying ALP
Undertake comparability analysis
Prime:
Select the most appropriate TP method

The first choice: , other method may be
applied on

Determine the arm’s length price / profit
price / profit may be applied

Maintain TP documentation

2 Minimum documentation is required. Other

supporting documents may be provided
Taxand




New Administrative Procedures for MAP
DGT Regulation No.PER-48/PJ/2010

Provides administrative procedures for domestic
taxpayer to request DGT to initiate MAP

May be useful to settle TP cases (corresponding
adjustment)

[ ]
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New Administrative Procedures for MAP

However, DGT may decline a MAP request If
domestic taxpayer files tax objection / appeal,
since:

DGT iIs not authorized to revise the decision on
tax objection which may deviate with the result
of MAP

DGT Is obliged to execute the Tax Court
decision

It limits the purpose of tax treaty to avoid double

taxation




Advance Pricing Agreement: New Procedures
Director General of Taxes Regulation

Provides an alternative to mitigate TP risks by making an
agreement with the DGT

5 stages of APA:

1. Pre-lodgment meeting: DGT decision should be issued within 3
months.

2. Submission of formal application

3. Negotiation: no time limits

4. Signing the agreement: may be valid for 3 years
5

Implementation and evaluation

Taxpayers are currently on a “wait and 0

see” situation Taxand




Functional Currency
IFRS requires companies to use

(that most faithfully represents the economic results of
the entity’s operations) in bookkeeping and reporting

Indonesian Tax law:

Book-keeping and reporting in IS
compulsory
Oil and gas, mining, foreign investment companies and

permanent establishments are allowed to use the US
dollar as accounting currency

Effect: on taxpayers part to maintain
bookkeeping and reporting 3
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Valuation of assets

IFRS requires companies to measure assets value
based on fair value which may create gain / loss

Indonesian Tax law:

Assets must be recorded at acquisition cost

Taxable income: any additional economic capability
In whatever name or form

Effect: on taxpayers part to reconcile the
accounting income and taxable income to prevent

tax imposition on gain / loss from
asset valuation
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ABOUT TAXAND

Taxand provides high quality, integrated tax advice worldwide. Our tax professionals, nearly 400 tax partners and over 2,000 tax
advisors in nearly 50 countries - grasp both the fine points of tax and the broader strategic implications, helping you mitigate risk,
manage your tax burden and drive the performance of your business.

We're passionate about tax. We collaborate and share knowledge, capitalising on our collective expertise to provide you with
high quality, tailored advice that helps relieve the pressures associated with making complex tax decisions.

We're also independent—ensuring that you adhere both to best practice and to tax law and that we remain free from time-
consuming audit-based conflict checks. This enables us to deliver practical advice, responsively.

Taxand is a global organisation of tax advisory firms. Each firm in each country is a separate and independent legal entity responsible for
delivering client services.
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Quality tax advice, globally :» www.taxand.com



